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  1             PRESIDING OFFICER GASCHLER:  All right.

  2   We're back on the record.  Mr. Hays.

  3        DIRECT-EXAMINATION (cont.)

  4        BY MR. HAYS:  Yes, sir.  And for Exhibit 67

  5   that there is a question of whether we gave it

  6   over in production.  We have the notice of service

  7   of position, it was the third document production

  8   dated July 12th, 2011, it's Bates stamped Neuhaus

  9   2164 to Neuhaus 2245 and 2164 falls -- or 2179

 10   falls within that portion.

 11             MR. EYE:  We'll withdraw our objection on

 12   that basis, Your Honor.

 13             PRESIDING OFFICER GASCHLER:  And that was

 14   which number?

 15             MR. EYE:  67.

 16             PRESIDING OFFICER GASCHLER:  Thank you.

 17             MR. HAYS:  Thank you.

 18             PRESIDING OFFICER GASCHLER:  67 is

 19   admitted.

 20        BY MR. HAYS::

 21        Q.   Doctor Gold, let's talk about Patient No.

 22   1.  Do you have your expert report in front of you

 23   for Patient No. 1.

 24        A.   I assume I do, but you're going to have

 25   to tell me which.
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  1        Q.   It will be in the thicker one right

  2   there.  And your reports start around 67.

  3        A.   I have it.

  4        Q.   Do you have Doctor Neuhaus's patient

  5   record for that also?  It will be in the little

  6   binder.

  7        A.   Yes.

  8        Q.   And Doctor Tiller's record?

  9             THE REPORTER:  And doctor?

 10        BY MR. HAYS::

 11        Q.   Tiller's record.

 12             MR. EYE:  Your Honor, may I remove my

 13   jacket?

 14             PRESIDING OFFICER GASCHLER:  Absolutely.

 15             MR. EYE:  It's stuffy in here this

 16   morning.

 17             PRESIDING OFFICER GASCHLER:  Yes.  Make

 18   yourself as comfortable as you can.

 19        BY MR. HAYS::

 20        Q.   Can you tell us which exhibits numbers

 21   that you have open?

 22        A.   My report is Exhibit 68.  Doctor

 23   Neuhaus's records are Exhibit 23 and Doctor

 24   Tiller's records are Exhibit 34.

 25        Q.   From your review of the patient records
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  1   can you please describe Patient 1?

  2        A.   Patient 1 is a 14-year-old single white

  3   female from New York, pregnant by consensual

  4   intercourse, who was 26 plus weeks pregnant at the

  5   time of the evaluation.

  6        Q.   How many pages consist of Patient 1's

  7   records for Doctor Neuhaus?

  8        A.   Six pages.

  9        Q.   Without being told that patient record

 10   came from Doctor Neuhaus would it be possible for

 11   you to determine who the physician's record is?

 12        A.   No.

 13        Q.   Why is that?

 14        A.   Because there is no identification of

 15   Doctor Neuhaus in this record other than a typed

 16   name on one of the disclosure -- one or -- let me

 17   just double check.  One -- one of the -- on the

 18   authorization to disclose protected health

 19   information form and it's typed in and it could be

 20   from -- it could be from anybody's record but it

 21   has Doctor Neuhaus's name typed into it.  On this

 22   basis alone you would not assume that you're

 23   looking at a record from a specific doctor.

 24        Q.   Why is that?

 25        A.   Because doctors copy information from
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  1   other doctor's files on a regular basis.  There is

  2   information from doctors -- Doctor Tiller's file

  3   in here.  It -- this could have been a copy

  4   document.  There is no signature, there is nothing

  5   personal on there to indicate that this is Doctor

  6   Neuhaus's file generated by Doctor Neuhaus, signed

  7   by Doctor Neuhaus and it's an administrative form,

  8   not a -- not a medical record form per se.

  9        Q.   Now, you testified yesterday about

 10   reviewing other physicians records.  In your

 11   experience from that how have you been able to

 12   determine whose physician records that patient --

 13   that the file that you reviewed was?

 14        A.   Well, it says it's licensee No. 2's file

 15   and licensee No. 2 --

 16        Q.   No, in general.  From your review of

 17   other physicians records --

 18        A.   Oh.

 19        Q.   -- how are you able to determine whether

 20   or whose physicians records those were?

 21        A.   Usually there is identifying information

 22   in multiple places and if there isn't even in the

 23   absence of identifying physician information,

 24   there is handwriting and you can infer from the

 25   handwriting and the doctor's signature whose
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  1   document it is.  It's a personal document clearly

  2   generated by the person whose written -- it's a

  3   document clearly generated by the person whose

  4   handwriting it is, and you can kind of match up

  5   handwriting even if you can't read the name at the

  6   bottom.  But there is something in the file that

  7   indicates that this is doctor so and so's file.

  8   Either a signature, letters, medical records that

  9   are generated by doctor -- which ever doctor it

 10   is.

 11        Q.   Can you tell from the patient's record

 12   when the patient's appointment date and time was

 13   with Doctor Neuhaus?

 14        A.   No, you cannot.

 15        Q.   Do you know whether Doctor Neuhaus came

 16   to a diagnosis for this patient?

 17        A.   Yes, I do.

 18        Q.   And how do you know that?

 19        A.   I -- based on the DTREE report Bates No.

 20   4 there is a DTREE positive diagnosis report.

 21        Q.   And what was the diagnosis for Patient 1?

 22        A.   Anxiety disorder not otherwise specified.

 23        Q.   Is that what it says on the paper?

 24        A.   Yes.  It says it twice.

 25        Q.   Does it say not otherwise specified?
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  1        A.   Oh, I'm sorry.  No, NOS is the

  2   abbreviation, but it stands for not otherwise

  3   specified.  I apologize.

  4        Q.   What is the criteria for diagnosing an

  5   anxiety disorder NO -- or otherwise --

  6             THE REPORTER:  I'm sorry, what is the?

  7        BY MR. HAYS::

  8        Q.   Criteria for diagnosing an anxiety

  9   disorder NOS?

 10        A.   Those criteria are listed in the DSM and

 11   I would rather look at that than try to recite

 12   them from memory.  Is that --

 13        Q.   Would the DSM aid you in --

 14        A.   Yes.

 15        Q.   -- describing the diagnosis criteria?

 16        A.   Yes.

 17        Q.   Where is it located at?

 18        A.   Page 484.

 19             MR. EYE:  Is that marked on -- is that

 20   marked as an exhibit, Doctor?  Is there an exhibit

 21   sticker on that somewhere?

 22             THE WITNESS:  No, I don't see one.

 23             MR. EYE:  All right.  I think we admitted

 24   it yesterday, didn't we?

 25             MR. HAYS:  The entire DSM?
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  1             MR. EYE:  No.  I beg your pardon, never

  2   mind.

  3             THE WITNESS:  Okay.

  4             THE REPORTER:  I need to interrupt.  Can

  5   we go off the record for a minute.

  6             (THEREUPON, a recess was taken.)

  7             MR. HAYS:  May I approach, sir.

  8             PRESIDING OFFICER GASCHLER:  (Nods head.)

  9             MR. HAYS:  I have a copy of a one-page

 10   document to opposing counsel and a one-page

 11   document to the hearing officer and I'm handing

 12   the copy of exhibit marked 89 for identification.

 13        BY MR. HAYS::

 14        Q.   Doctor Gold, is that a copy of the

 15   patient you were just looking at?

 16        A.   Yes, it is.

 17        Q.   Is that a true and accurate

 18   representation of that page?

 19        A.   Yes, it is.

 20             MR. HAYS:  And I move to admit that

 21   exhibit.

 22             MR. EYE:  No objection.

 23             PRESIDING OFFICER GASCHLER:  89 admitted.

 24        BY MR. HAYS::

 25        Q.   Could you explain what the criteria is
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  1   for diagnosing anxiety disorder NOS?

  2        A.   Anxiety disorder NOS is a diagnosis of

  3   exclusion.  It basically means that the individual

  4   has prominent anxiety, but doesn't meet the

  5   criteria for any other anxiety diagnosis.  It says

  6   criteria not met for either specific mood disorder

  7   or a specific anxiety disorder.

  8        Q.   What's that mean?

  9        A.   It means that the person is anxious

 10   enough that the clinician believes that the person

 11   is anxious enough to warrant a psychiatric

 12   diagnosis meaning that the anxiety is that --

 13   beyond that of normal situational anxiety and has

 14   reached a level that you would consider it

 15   pathological in some way but can't fit into the

 16   criteria of any other mood or anxiety diagnosis,

 17   and then there are some other exclusionary

 18   criteria.  Can't determine whether it's primary or

 19   substance induced.  In other words, the person is

 20   very anxious, more than very anxious,

 21   pathologically anxious, but it doesn't fit the

 22   criteria for any other diagnosis and it's not

 23   clear why they're so anxious.

 24        Q.   And you testified that this diagnosis was

 25   documented on the DTREE reports, so let's turn to
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  1   that page.  What page is that within the record?

  2        A.   Bates four.

  3        Q.   And it looks like it has a number on it.

  4   What does that number indicate?

  5        A.   300.00 all diag -- all the diagnoses in

  6   the DSM have a numerical code associated with

  7   them.  The numerical code for anxiety disorder NOS

  8   is 300.00.

  9        Q.   And does that report indicate when a

 10   rating occurred?

 11        A.   It says the rating occurred on 7-21-2003.

 12        Q.   Does it give --

 13        A.   At 1427.

 14        Q.   What about a report date and time?

 15        A.   7-21-2003, 1431.

 16        Q.   So how many minutes did it take to create

 17   this report?

 18        A.   Apparently four minutes.

 19        Q.   Looking at this DTREE report can you

 20   determine why there is no other documentation

 21   other than the diagnosis on it?

 22        A.   Looking at the report, no.

 23        Q.   What -- what about your review of how the

 24   DTREE program works?

 25        A.   Well, because this is a diagnosis of
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  1   exclusion and it would list the positive findings

  2   there really are no positive findings in a

  3   diagnosis of exclusion.  Everything has been

  4   excluded, this is sort of the last thing that if

  5   you put down -- if you answer yes to the anxiety

  6   questions but you can't answer -- in the DTREE but

  7   you can answer yes to some of the other specific

  8   criterion you'll end up with a report, I believe,

  9   that doesn't list anything positive as a finding

 10   because it's a diagnosis of exclusion.

 11        Q.   And diagnosing anxiety disorder NOS would

 12   you have to assume the fact that this patient was

 13   pregnant?

 14        A.   Certainly.

 15        Q.   Why?

 16        A.   Well, because, you know, she's 14 or 15

 17   -- 14-year-old young girl traveling from New York,

 18   presumably with a parent with an unwanted

 19   pregnancy in the third trimester is undoubtedly

 20   going to be acutely distressed.  Whether that

 21   distress is a separate psychiatric disorder or is

 22   related to the distress of her circumstances would

 23   have to be a clinical consideration and assigning

 24   a psychiatric diagnosis.

 25        Q.   Are there any other reports within that
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  1   patient record?

  2        A.   There is a GAF report.

  3        Q.   Let's take a look at that.  What page is

  4   that --

  5        A.   That.

  6        Q.   -- report located on?

  7        A.   I'm sorry, that's Bates 5.

  8        Q.   Does it indicate a rating date and time?

  9        A.   Yes.

 10        Q.   And what is the rating date and time?

 11        A.   7-21-2003, 1431.

 12        Q.   What about a report date and time?

 13        A.   Same date 1433.

 14        Q.   And how long did it take to create this

 15   report?

 16        A.   Three minutes -- I'm sorry, two minutes.

 17   I'm not good at math questions.

 18        Q.   Now let's talk about some of the

 19   information that's on the GAF.  Does it have a

 20   rating on it?

 21        A.   Yes, it does.

 22        Q.   And what is the rating?

 23        A.   Forty-five.

 24        Q.   What does a rating of 45 mean?

 25        A.   Well, broadly and generically speaking a
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  1   rating of 45 is exactly -- is defined exactly in

  2   the GAF scale which is what is defined -- which is

  3   what's printed here on the paper which is that the

  4   patient has presented with serious impairment and

  5   social occupational or school functioning.

  6        Q.   And you spoke about a GAF scale located

  7   within the DSM, do you know where that's located?

  8        A.   Yes.  Page 34 is the actual scale.

  9        Q.   And can you describe the GAF scale?

 10        A.   Well, GAF scale is a rating scale that

 11   was developed and operationalized for use by

 12   clinicians in order to communicate information

 13   about a person's level of severity of symptoms or

 14   functioning.  The GAF as used in this computer

 15   report specifies that it's used only for level of

 16   functioning and not for severity of symptoms.  So

 17   I'm not going to talk about the severity of

 18   symptom parts.  The severity of symptoms -- I'm

 19   sorry, the assessment of functioning is a number

 20   that's useful for a variety of reasons.  It's

 21   useful in understanding how somebody -- the rating

 22   that's assigned their functioning at the moment of

 23   evaluation.  If you can assign a number, for

 24   example, for the past -- a highest in the past

 25   year which is often suggested you can tell if
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  1   there has been a change in that person's

  2   functioning.  If you're providing treatment and

  3   you continue to assess the GAF, you can determine

  4   whether that person may or may not be improving to

  5   some degree based on their GAF score.  If a person

  6   has a low GAF score today but that has been --

  7   that score is their baseline as demonstrated by

  8   years of history, then there has been no change

  9   and that tells you one thing.  Whereas, if a

 10   person was 100 a year ago and now they're 10, that

 11   tells you something else. So there -- there is a

 12   variety uses of the GAF score.  Well, let's take a

 13   look at some of the specifics things that are on

 14   the GAF report.

 15        Q.   What's the first entry into the report?

 16        A.   The first entry starts with the basic

 17   criteria, again general criteria for a range of

 18   one to 10 and indicates that those criteria have

 19   not been met.  So it says the patient has not been

 20   suicidal or in danger of intentionally hurting

 21   herself.

 22        Q.   Is there a positive finding on this

 23   report?

 24        A.   No.  Well, other than the -- other than

 25   the general statement stating why it's in the
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  1   range of 41 to 50.

  2        Q.   And what's that statement?

  3        A.   Presented with serious impairment and

  4   social occupational or school functioning.

  5        Q.   So what's that mean?

  6        A.   Well, that's a -- that's a conclusion,

  7   that's not data.  It's -- that's the conclusion,

  8   but it doesn't have any specific data about this

  9   patient.  That finding would be the same for any

 10   patient who scored -- that sentence would apply to

 11   any patient who was deemed to score in the 41 to

 12   50 range.

 13        Q.   So what is that entry telling you about

 14   this patient?

 15        A.   Not -- nothing that I -- only that the

 16   clinician -- assuming it was a clinician who

 17   produced it, only that the clinician who produced

 18   it for some reason felt that that score was

 19   appropriate.

 20        Q.   And you mentioned that there was other

 21   negative entries or finding on that?

 22        A.   Yes.  All of the neg -- all of the

 23   negative findings up to the 41 to 50 range are

 24   listed as negative findings.  So all the one to 10

 25   negative findings, the 11 to 20 negative finding
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  1   --

  2             THE REPORTER:  I'm sorry, all of the?

  3        A.   I'm sorry.  One to 10 -- one through 10,

  4   all of the 11 through 20, all of the 21 through

  5   30, and all of the 31 through 40.

  6        BY MR. HAYS::

  7        Q.   So what is that information telling you?

  8        A.   Well --

  9             MR. EYE:  Objection, I think it's asked

 10   already and I presume it's already answered.

 11             MR. HAYS:  I asked about the positive

 12   findings, not the negative findings.

 13             MR. EYE:  No.  Your question was what

 14   does that tell the physician -- witness and I

 15   believe she answered it.

 16             PRESIDING OFFICER GASCHLER:  I don't

 17   recall that she did.  Now I may be wrong.

 18             MR. EYE:  I could be mistaken as well,

 19   but that was my recollection that she was already

 20   asked that question.

 21             PRESIDING OFFICER GASCHLER:  Objection

 22   overruled.

 23        A.   Okay.  Certainly these negative findings

 24   tell you what the clinician believes or found was

 25   not present.  So one could say there is no
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  1   evidence -- this clinician did not find evidence

  2   of suicidality or intentional -- the intent to

  3   intentionally harm herself.  The clinician did not

  4   find that the patient was not violent.  That the

  5   patient's judgment has not been significantly

  6   impaired or that the patient has not had a problem

  7   maintaining minimal personal hygiene.  So it tells

  8   you in that sense what was not found, and what was

  9   not found are significant findings, they just

 10   don't tell you what was found.

 11        Q.   So in your opinion would this GAF report

 12   substantiate a basis for the determination of the

 13   GAF rating of 45?

 14        A.   No.

 15        Q.   Why not?

 16        A.   Because there are no positive finding.

 17   There is just a generic statement that is listed

 18   verbatim from the DSM about what a finding in the

 19   range of 41 to 50 is, but it doesn't say why the

 20   clinician felt that this patient had serious

 21   impairment, and it doesn't -- and -- and the

 22   statement says social, occupational or school

 23   functioning.  In a 14 year old it's unlikely that

 24   occupation is a consideration so it would be

 25   social or school functioning.  And again it's
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  1   supposed to be only due to -- it's not supposed to

  2   be due to a mental or environment consideration

  3   and it's impossible to tell from this document

  4   whether that was taken into account.

  5        Q.   Is there any other information that is

  6   located within Doctor Neuhaus's record that would

  7   be a basis for a determination of the GAF rating

  8   of 45?

  9        A.   No.

 10        Q.   Could the information from the GAF report

 11   be used to substantiate the diagnosis of anxiety

 12   disorder NOS?

 13        A.   No.

 14        Q.   Why not?

 15        A.   Because no -- no GAF scores correlated

 16   with any psychiatric diagnosis, and no psychiatric

 17   diagnosis is correlated with any GAF score.

 18        Q.   Why is that?

 19        A.   Because you can have someone who has any

 20   diagnosis and their level of functioning depending

 21   on their symptoms, their support, their

 22   environment may be quite high or quite low.  So to

 23   give you an example you can have someone with a

 24   diagnosis of major depression who has a very high

 25   GAF because they're being treated and they're in
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  1   therapy and they're developing coping skills and

  2   they're able to work and they're able to function

  3   within social milieus, et cetera.  Okay?  Or you

  4   may have someone with major depression who is

  5   acutely suicidal and unable to get out of bed and

  6   has minimal hygiene who would have a very low GAF.

  7   So the diagnosis and the impairment -- level of

  8   impairment are not joined in any way.

  9        Q.   Do you know how Doctor Neuhaus was using

 10   the information contained within this report?

 11        A.   Well, Doctor Neuhaus testified that she

 12   was using these reports to document her

 13   evaluation.

 14        Q.   Can you tell us where she testified to

 15   that?  And first by reports, what do you mean by

 16   the report?

 17        A.   The DTREE report and the GAF report.

 18   Page 22 of Doctor Neuhaus's testimony in Doctor

 19   Tiller's trial.

 20        Q.   Would you like to see it?

 21        A.   Yes.  Can you tell me where that is?

 22        Q.   It's in the big binder.

 23        A.   Okay.

 24        Q.   And when you look at that it's broken

 25   down in sections, so.
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  1             DR. NEUHAUS:  What page is it?

  2        A.   I'll find it.  It's from March 24th, '09,

  3   so I have to find March 24th.  There.  Okay.  It's

  4   -- it's March 24th, '09.  There is a number at the

  5   top, does that help?

  6        BY MR. HAYS::

  7        Q.   Yes.

  8        A.   On Neuhaus 1036.

  9             MR. EYE:  1036?

 10             THE WITNESS:  Yes.

 11             MR. EYE:  Thank you.

 12        BY MR. HAYS::

 13        Q.   And what did she testify to exactly?

 14        A.   What she stated was -- I'm sorry.  This

 15   is in regard to the software program generally so

 16   that would include the DTREE and the GAF modules

 17   that she used it to, quote, be able to record all

 18   of the information quickly and readily and

 19   thoroughly.

 20        Q.   And that was for all of her patients?

 21             MR. EYE:  Objection.  Now calls for the

 22   witness to speculate, I guess.  I mean unless she

 23   knows.

 24             PRESIDING OFFICER GASCHLER:  Are you

 25   saying all patients of Doctor Neuhaus or all
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  1   patients in the review here?

  2             MR. HAYS:  Well --

  3             MR. EYE:  That's my question.

  4             MR. HAYS:  All patients anywhere because

  5   she has testified generally about how she used the

  6   program.

  7             MR. EYE:  Well, then I'm going to object

  8   because I don't think that this witness has

  9   reviewed all of Doctor Neuhaus's charts for all of

 10   the patients that she ever treated in this regard.

 11             MR. HAYS:  Doctor Neuhaus testified

 12   generally to that.

 13             MR. EYE:  Well --

 14             MR. HAYS:  And that was a quote that she

 15   testified to.

 16             MR. EYE:  Well, then the transcript can

 17   speak for itself.

 18             PRESIDING OFFICER GASCHLER:  The

 19   transcript wasn't admitted.

 20             MR. EYE:  Well, she just read from it.

 21             MR. HAYS:  Then I move to admit that

 22   portion of the transcript.

 23             MR. EYE:  I object.  She just read from

 24   the transcript and the transcript speaks for

 25   itself.



9/13/2011 FORMAL HEARING, VOL. 2 271

  1             PRESIDING OFFICER GASCHLER:  Objection

  2   sustained.  Rephrase your question if you want to

  3   know from these cases.

  4        BY MR. HAYS::

  5        Q.   Is that how she used the DTREE and the

  6   GAF report in these cases?

  7        A.   My understanding is that that's how she

  8   used the computer software.  Once she started

  9   using computer software and apparently there was

 10   computer software used in all of these cases,

 11   except I think possibly one where not even the

 12   reports are in the file.

 13        Q.   So if you consider that information

 14   listed on the DTREE and the GAF report as evidence

 15   of Doctor Neuhaus's performance and evaluation of

 16   Patient 1's behavioral or functional impact of the

 17   patient's condition and symptoms, do you have an

 18   expert opinion as to whether she met the standard

 19   in the performance of that evaluation?

 20        A.   My -- yes.

 21        Q.   And what is your expert opinion?

 22        A.   I would regretfully say that she did not

 23   meet the standard of care based on the

 24   documentation.

 25        Q.   Why is that?
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  1        A.   Because there is no data generated by

  2   Doctor Neuhaus or in Doctor Neuhaus's file in this

  3   case that indicates that any specific evaluation

  4   was performed by Doctor Neuhaus.  There is simply

  5   no specific symptom data, findings data.  There

  6   are simply conclusory statements without data upon

  7   which one would base such infor -- such a

  8   conclusion.

  9        Q.   So what would have been needed to be

 10   performed on Patient 1 to meet the standard of

 11   care in evaluating their functional impact?

 12        A.   You would need to have a formal or

 13   informal mental health evaluation that included a

 14   mental status examination again either formally or

 15   informally, and the positive findings of those

 16   evaluations, as well as the negative findings

 17   would need to be listed.  And, again, you would

 18   want to know that Doctor Neuhaus had done that

 19   herself or in conjunction with a mental health

 20   professionally trained individual.  There isn't

 21   even a signature on any of these documents to show

 22   that Doctor Neuhaus took responsibility or owned

 23   them.

 24        Q.   And you mentioned -- mentioned a mental

 25   status examination.  So if you consider the
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  1   information listed on the DTREE and the GAF report

  2   as evidence of Doctor Neuhaus's performance of a

  3   Patient 1's Mental status examination, do you have

  4   an expert opinion as to whether the standard of

  5   care was met in her performance of that mental

  6   status examination?

  7        A.   Yes.

  8        Q.   And what is your expert opinion?

  9        A.   I would regretfully again say it didn't

 10   meet the standard of care.

 11        Q.   Why is that?

 12        A.   Because again there is evidence of some

 13   basic information that of course is important such

 14   as whether the patient is suicidal, whether she

 15   can maintain her personal hygiene, but a mental

 16   status examination has to include more than that

 17   and it has to -- it has to include a number of

 18   other items and those are not documented.

 19        Q.   So what would have been needed to be

 20   performed to meet the standard of care for Patient

 21   1 in a mental health -- in a mental status

 22   examination?

 23        A.   Well, again a mental status examination

 24   is a standard directed examination.  You know, as

 25   Doctor Neuhaus stated in her own testimony it's a
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  1   standard directed examination, and documentation

  2   of even the negative findings that the question

  3   was asked and answered in the negative, as well as

  4   the positive.  So there are some negative

  5   findings.  But, for example, to just generically

  6   say impaired judgment without any clinical data

  7   doesn't indicate that the questions were asked to

  8   determine how -- to determine how that patient's

  9   judgment was impaired and why the clinician came

 10   to that conclusion.

 11        Q.   Now, you also spoke about a mental health

 12   evaluation, so if you consider the information

 13   listed on the DTREE and GAF reports of evidence of

 14   Doctor Neuhaus's performance of Patient 1's mental

 15   health evaluation, do you have an expert opinion

 16   as to whether the standard of care was met in

 17   regards to her performance of a mental health

 18   evaluation for Patient 1?

 19        A.   Yes.

 20        Q.   And what is that?

 21        A.   Again regretfully it does not meet the

 22   standard of care.

 23        Q.   Why?

 24        A.   Because a mental health evaluation

 25   consists of a comprehensive current and past
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  1   history, multiple factors related to the patient,

  2   patient's family, patient circumstances, medical

  3   history as I think we discussed yesterday, and

  4   there is no evidence of any of that.

  5        Q.   Do you have an expert opinion as to

  6   whether Doctor Neuhaus met the standard of care in

  7   documentation with regards to this patient record?

  8        A.   Yes.

  9        Q.   And what is your expert opinion?

 10        A.   Sadly she does not.

 11        Q.   Why?

 12        A.   Because the -- the primary reason is that

 13   there is no data in this record specific to this

 14   patient.  There is computer printout listing

 15   almost verbatim statements from the DSM that are

 16   based on a yes or no computer program, but no

 17   personal information about this patient or the

 18   bases for Doctor Neuhaus's conclusions on those

 19   computer reports.  And in addition there are other

 20   things such as you can't determine when the date

 21   of her appointment was, you can't determine how --

 22   what sources of -- if any of information Doctor

 23   Neuhaus relied upon if there were other -- if

 24   there was other information that led her to these

 25   conclusions it's not in her file.
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  1        Q.   Now, you spoke about the information

  2   contained in her records were verbatim from the

  3   DSM?

  4        A.   Yes.

  5        Q.   Can you -- where did it come from in the

  6   DSM?

  7        A.   The DSM -- well, the -- well, the anxiety

  8   disorder NOS there is nothing really listed

  9   besides the diagnosis and the code.  The GAF,

 10   those statements under each range of functioning

 11   are almost if not exactly then almost verbatim

 12   quotes from the GAF rating scale.  They're generic

 13   statements.

 14        Q.   And do you know which page that scale is

 15   on?

 16        A.   Yes, page 34.

 17        Q.   I'm handing a one-page document to

 18   opposing counsel, a working copy to the presiding

 19   officer, and the original Exhibit No. 90 to the

 20   witness.  Can you describe what that is?

 21        A.   Yes.  That's a copy of page 34 of the

 22   DSM.

 23        Q.   Is it a true and accurate representation

 24   of the page in the DSM?

 25        A.   Yes, it is.
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  1             MR. HAYS:  I move to admit that page.

  2             MR. EYE:  No objection.

  3             PRESIDING OFFICER GASCHLER:  Admitted.

  4   Thank you.

  5        BY MR. HAYS::

  6        Q.   Can you indicate where the verbatim

  7   language is?

  8        A.   So if you look at the GAF rating of 45

  9   and on Doctor Neuhaus on the GAF report Bates 5.

 10   It says the patient has presented with serious

 11   impairment in social, occupational or school

 12   functioning.  And under -- if you look at page 34,

 13   and again we noted that this computer program did

 14   not include severity of symptoms in the GAF scale,

 15   it was only functioning. So it says any serious

 16   impairment in social, occupational or school

 17   functioning, so it's almost a verbatim statement.

 18   And then if you look at the other ones they are

 19   paraphrased or verbatim.  So if you look, for

 20   example, on the range of one to 10 is not met

 21   because the patient has been able to maintain

 22   personal hygiene.  If you look under one to 10 on

 23   page 34 it says persistent inability to maintain

 24   minimum personal hygiene.  So -- so the people who

 25   -- who wrote the DSM and included this wrote this
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  1   computer program so it's understandable that the

  2   language they would be using is almost identical

  3   or based on the language in the DSM.  But it

  4   doesn't -- a negative finding is a negative

  5   finding.  If someone can maintain minimal personal

  6   hygiene you don't have to say usually too much

  7   more than that, but if there is a positive finding

  8   such as impairment in judgment this does not tell

  9   you what that is.

 10        Q.   What would make Doctor Neuhaus's

 11   documentation or what -- strike that.  What would

 12   make Doctor Neuhaus's GAF and DTREE report reflect

 13   adequate documentation of a mental health

 14   evaluation?

 15        A.   Well, you could use these as mnemonic

 16   devices to prompt you through your evaluation,

 17   that would not be of itself a problem.  But when

 18   you have positive or pertinent negative findings

 19   you would need to document those as well in a way

 20   that indicates that those questions have been

 21   specifically asked and answered of the patient and

 22   not simply responded yes or no to a computer

 23   program.

 24        Q.   Does Doctor Tiller have a document -- a

 25   mental health -- does Doctor Tiller document
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  1   mental health evaluations for Patient 1 in his

  2   medical records?

  3        A.   Yes, he does.

  4        Q.   And can you tell us what page that's on?

  5        A.   Which exhibit is it?

  6        Q.   It's going to be the larger notebook?

  7        A.   Oh, okay.

  8        Q.   Or the other large notebook and those are

  9   just Doctor Tiller's records.

 10        A.   Oh, here it is.  Okay.  It's Exhibit 34,

 11   Bates No. 2.

 12        Q.   So let's take a look at that.  Is it

 13   different than Doctor Neuhaus's documentation?

 14        A.   Yes, it is.

 15        Q.   How?

 16        A.   It is not computer generated.  It's

 17   signed by Doctor Tiller.  It uses a multi-axial

 18   five code diagnostic system as the DSM -- as we

 19   went through yesterday on the DSM.  It includes

 20   recognition that there is an unwanted pregnancy as

 21   well as some other codes including sexual abuse of

 22   a child, illegitimate pregnancy.  So he's clearly

 23   factoring in the psychosocial circumstances

 24   involved, and he has at the bottom as well as at

 25   the top there is specific clinical information
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  1   about this specific patient.  You can understand

  2   or tell from these notes that he's actually talked

  3   to the patient.  There are quotes from the

  4   patient.  For example, she is quote -- she is

  5   extremely, quote, stressed out, unquote.  And at

  6   the bottom in his own handwriting he has put in

  7   more details that were not included in the typed

  8   portion of the letter, and he signed that as well

  9   so that you would know that he's the one that put

 10   that handwritten addendum on to this typed piece

 11   of paper.

 12        Q.   Have you seen that format before?

 13        A.   The -- I'm sorry, which format?

 14        Q.   The format that he uses to -- for

 15   documentation?

 16        A.   Yes.  I mean different people use

 17   different formats but this -- this would be, yes,

 18   this is a type of format.

 19        Q.   Does -- does that document meet the

 20   standard of care?

 21        A.   I would say that it does.

 22        Q.   And we're going to move on to Patient 2,

 23   do you need a break?

 24        A.   And can I just clarify?

 25        Q.   Go ahead.
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  1        A.   Okay.  It meets the standard of care.

  2   People -- doctors may disagree about the

  3   conclusion that someone reaches in regard to

  4   diagnosis or in regard to GAF number or, et

  5   cetera.  But it meets the standard of care because

  6   it indicates that he went through a process, that

  7   at least minimally, comprises a mental health

  8   evaluation and he documents it in a way that you

  9   can follow his thinking even if you don't agree

 10   with his conclusion and so that's why it meets the

 11   standard of care.

 12             MR. HAYS:  And we've been going for a

 13   little bit, do you need a break?

 14             THE WITNESS:  No, I'm good.

 15        BY MR. HAYS::

 16        Q.   Well, let's move on to Patient 2.  Do you

 17   have your expert report for Patient 2 in front of

 18   you?

 19        A.   Yes.

 20        Q.   Can you tell us the exhibit number?

 21        A.   Exhibit 69.

 22        Q.   And do you have Doctor Neuhaus's record

 23   for Patient No. 2?

 24        A.   Yes.

 25        Q.   And what exhibit number is that?
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  1        A.   Exhibit 24.

  2        Q.   Do you have Doctor Tiller's record for

  3   Patient No. 2 in front of you?

  4        A.   Yes.

  5        Q.   And what exhibit number is it?

  6        A.   Exhibit 35.

  7        Q.   From your review of the records can you

  8   please describe Patient 2?

  9        A.   Patient 2 is a 10-year-old incest rape

 10   victim from California who became pregnant as a

 11   result of rape incest and sexual assault when she

 12   was nine years old.  And at the time of her

 13   evaluation she was 28, almost 29 weeks pregnant.

 14        Q.   How many pages consist of Patient 2's

 15   records for Doctor Neuhaus?

 16        A.   Seven.

 17        Q.   And without being told who that record

 18   came from could you determine who the physician

 19   was?

 20        A.   No.

 21        Q.   Why is that?

 22        A.   There is no information in this chart,

 23   signatures or handwritten that indicate that any

 24   of these documents were generated by Doctor

 25   Neuhaus.
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  1        Q.   Can you tell from the patient record what

  2   the date and time of the patient's appointment was

  3   by Doctor Neuhaus?

  4        A.   No.

  5        Q.   Why is that?

  6        A.   Because it's -- the only date and time

  7   that's documented comes from the intake form for

  8   Doctor Tiller's clinic, and based on a review of

  9   both Doctor Neuhaus and Doctor Tiller's records

 10   that seems to reflect the time of the appointment

 11   at Doctor Tiller's clinic.  It does not reflect

 12   the time of the appointment with Doctor Neuhaus or

 13   date.

 14        Q.   Do you know whether Doctor Neuhaus came

 15   to a diagnosis for this patient?

 16        A.   Yes, she did.

 17        Q.   And how do you know that?

 18        A.   There is a DTREE diagnostic report in

 19   this chart.

 20        Q.   What was the diagnosis for Patient 2?

 21        A.   Major depressive disorder, single

 22   episode, severe without psychotic features.

 23        Q.   What does that diagnosis mean?

 24        A.   Well, it means that Doctor Neuhaus

 25   believed and entered the data to indicate that she
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  1   believed or found that this patient met the

  2   criteria -- the DSM criteria for this diagnosis.

  3        Q.   What's a diagnosis -- the diagnostic

  4   criteria for major depressive disorder, single

  5   episode, severe (inaudible) --

  6             THE REPORTER:  I'm sorry.

  7        BY MR. HAYS::

  8        Q.   What is the diagnostic criteria for major

  9   depressive disorder, comma, single episode, comma,

 10   severe without psychotic features?

 11        A.   I would need to refer to the DSM to be

 12   specific and not misquote.

 13        Q.   Do you know what page that's on in the

 14   DSM?

 15        A.   Page 375 and 376, but also page 356.

 16        Q.   What is page 356?

 17        A.   356 is the criteria for a major

 18   depressive episode.

 19        Q.   And what is 35 -- 375 and 376?

 20        A.   Those are the criteria for major

 21   depressive disorder.  I'm sorry, it will be 375.

 22   Major depressive disorder, single episode is on

 23   375.

 24             MR. HAYS:  Handing a two-page document to

 25   opposing counsel and handing a two-page document
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  1   to the presiding officer and the original two page

  2   document marked for identification Exhibit No. 91.

  3             MR. EYE:  Can you tell me exhibit number

  4   what?

  5             MR. HAYS:  Number 91.

  6        BY MR. HAYS::

  7        Q.   Can you tell me what those two documents

  8   are?

  9        A.   They are -- the first is a copy of page

 10   356 and the second is a copy of page 375.

 11        Q.   Are they a true and accurate

 12   representation of the pages contained within the

 13   DSM?

 14        A.   Yes.

 15             MR. HAYS:  I move to admit those two

 16   pages.

 17             MR. EYE:  No objection.

 18             PRESIDING OFFICER GASCHLER:  They will be

 19   admitted.

 20        BY MR. HAYS::

 21        Q.   So can you tell us what the diagnostic

 22   criteria for major depressive disorder, single

 23   episode, severe without psychotic features is?

 24        A.   Okay.  For major -- for a major

 25   depressive episode which is the hallmark of major



9/13/2011 FORMAL HEARING, VOL. 2 286

  1   depressive disorder, you have to have five or more

  2   of a list of nine symptoms, one of which has to be

  3   either symptom one or symptom two and they have to

  4   have been present for at least the same two-week

  5   period or longer, and represent a change from

  6   previous functioning or previous symptoms or lack

  7   thereof.  There is a note at -- at the top of the

  8   diagnosis -- of the episode criteria do not

  9   include symptoms that are clearly due to a general

 10   medical condition or mood-incongruent delusions or

 11   hallucinations.  Okay.  So again those are cri --

 12   exclusion criteria that they put right at the top.

 13   So then they list the nonsymptoms.  Do you want me

 14   to say what they are?

 15        Q.   (Nods head.)

 16        A.   Okay.  The first is depressed mood most

 17   of the day, nearly every day as indicated by

 18   either subjective report or observation made by

 19   others.  There is a note that in children and

 20   adolescents this can be irritable mood rather than

 21   depressed mood.  Number two is marked diminished

 22   interest or pleasure in all or almost all

 23   activities most of the day, nearly every day, as

 24   indicated by either subjective account or

 25   observation made by others.  And again, just to
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  1   repeat of the five -- minimal five symptom

  2   criteria that must be met, one -- one of them must

  3   be one of those two.  Okay.  Then you have the

  4   other seven significant -- and I'll -- I won't

  5   read those specifically, but significant weight

  6   loss or decreased -- significant weight loss or

  7   weight gain or decrease or increase in appetite

  8   nearly every day.  Insomnia or hypersomnia,

  9   psychomotor agitation or retardation.  And again

 10   these are nearly every day.  Fatigue or loss of

 11   energy nearly every day.  Feelings of

 12   worthlessness or excessive or inappropriate guilt

 13   nearly every day.  Diminished ability to think or

 14   concentrate nearly every day.  Recurrent thoughts

 15   of death, recurrent suicidal ideation without a

 16   specific plan, or a suicide attempt or a specific

 17   plan for committing suicide.  So those are the

 18   symptom criteria.  Okay.  And then there are some

 19   more qualifiers.  Do you want me to?

 20        Q.   (Nods head.)

 21        A.   Okay.  The symptoms do not meet criteria

 22   for a mixed episode, that's a different type of

 23   presentation.  The symptoms cause clinically

 24   significant distress or impairment in social,

 25   occupational or other important areas of
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  1   functioning.  The symptoms are not due to the

  2   direct physiological affects of a substance, i.e.,

  3   drug abuse or alcohol abuse, or a general medical

  4   condition and the DSM lists hypothyroidism as an

  5   example of a medical condition that can produce --

  6   directly produce psychiatric symptoms.  And

  7   finally the symptoms are not better accounted for

  8   by bereavement, i.e., after the loss of a loved

  9   one.  The symptoms persist for longer than two

 10   months or are characterized by functional

 11   impairment and morbid preoccupations with death or

 12   dying or psychotic symptoms or psychomotor

 13   retardation.

 14        Q.   And there is another page that you

 15   mentioned?

 16        A.   Yes.

 17        Q.   And what's the significance of that page?

 18        A.   Well, the way one diagnoses depressive

 19   disorders or mood disorders one has to first meet

 20   the criteria for a depressive episode or a manic

 21   episode or a mixed episode and in this case we're

 22   talking about a depressive episode.  And then the

 23   disorder is based upon the patterns experienced by

 24   the individual.  So if this is a first instance

 25   obviously there is no pattern of recurrence so it
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  1   would be a single episode.  So the criteria are

  2   primarily after the -- the gatekeeper criterion so

  3   to speak of a single major depressive episode

  4   which we just reviewed, then there are two

  5   criteria of exclusion.  So in this case the

  6   episode is not better accounted for by other

  7   psychiatric diagnoses or imposed upon other --

  8   other significant psychiatric diagnoses.  Also it

  9   excludes a diagnosis of depression if there is

 10   ever been a manic, or mixed or hypomanic episode.

 11   And then it lists the criteria by which you

 12   specified the modifiers.  So if the full criteria

 13   are met specify it's current clinical status or

 14   features, and there is a list of those mild,

 15   moderate, severe without psychotic features or

 16   with psychotic features and those are further

 17   delineated on page 412.  And then there is

 18   catatonic features, melancholic --

 19             THE REPORTER:  I'm sorry, catatonic?

 20        A.   Catatonic features, melancholic features,

 21   and a variety of other features that can describe

 22   the depressive episode.

 23        Q.   Is that diagnosis documented within

 24   Doctor Neuhaus's patient records for Patient No.

 25   2?
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  1        A.   Yes, it is.

  2        Q.   And where is it documented?

  3        A.   On the DTREE positive diagnostic report.

  4        Q.   Do you know how Doctor Neuhaus performed

  5   her mental health evaluation to form the basis of

  6   her diagnosis for this patient?

  7        A.   Not based on the documentation.

  8        Q.   Based on what then?

  9        A.   Based on Doctor Neuhaus's I believe

 10   testimony from her inquisition testimony.

 11        Q.   Do you know what page that was located

 12   on?

 13        A.   Page 167.

 14        Q.   And can you go to that page and read what

 15   she stated about that patient?

 16             MR. EYE:  I'm sorry, what page?

 17        A.   Well, let me just make sure -- it starts

 18   on page 166.

 19             MR. EYE:  Okay.  Thank you.

 20             THE WITNESS:  And there is a Bates number

 21   of 867 at the bottom of the page.

 22             MR. EYE:  Thank you.

 23        BY MR. HAYS::

 24        Q.   And what did she testify?

 25        A.   She testified -- well, first she
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  1   testified, I did the same thing as I said before,

  2   I did a mental status evaluation.  Then she stated

  3   I did a directed exam of her.  I evaluated -- I'm

  4   skipping through the question mark.  I evaluated

  5   her neurologic status, and then it says be gait,

  6   speech, mannerisms.  The usual things that are

  7   part of a mental status examination.

  8             THE REPORTER:  I want to clarify, be

  9   gait?

 10        A.   Yeah.  It just says be, B-E, and then

 11   gait, I don't know.  And then on page 168 Doctor

 12   Neuhaus stated that she examined the things that

 13   were relevant.  And the question was which were?

 14   And the answer beginning on page 168 is her mental

 15   status as comprised by her intellect functioning,

 16   her ability to answer questions, whether or not

 17   her thinking was concrete -- it says in the

 18   transcript obstruct but I'm pretty sure that the

 19   word Doctor Neuhaus used was abstract.  Whether

 20   her behavior was age appropriate.  Her basic gross

 21   neurological functioning, that is can she walk?

 22   Does she have any apparent disabilities that would

 23   impede her ability to decision make in an

 24   age-appropriate way.

 25        Q.   Is that information documented within her
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  1   case file?

  2        A.   Um --

  3        Q.   Or within her -- let me rephrase that.

  4   Is that information documented within her patient

  5   records?

  6        A.   Only in the sense that the computer

  7   generated reports indicate negative findings in a

  8   generic way assuming those were the product of

  9   this evaluation.

 10        Q.   You mentioned this diagnosis was

 11   documented in the DTREE.  Let's go to that page

 12   within her patient record.

 13        A.   Okay.

 14        Q.   Do you know what page it is?

 15        A.   Page 6.

 16        Q.   And it too has a number located by the

 17   major depressive disorder entry.  What does that

 18   number mean?

 19        A.   That is the DSM diagnostic code for major

 20   depressive disorders, single episode, severe

 21   without psychotic features.

 22        Q.   And does that report indicate when the

 23   rating occurred?

 24        A.   It says July 9th, 2003, at 2336.  That

 25   would be 11:36 p.m.
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  1        Q.   Does that indicate that the -- let me

  2   rephrase that. Does that report also indicate the

  3   date and time that the report was generated?

  4        A.   Yes.  July 9th, 2003, 11 -- it says 2339,

  5   obviously 11:39 p.m.

  6        Q.   And can you determine how many -- or how

  7   much time elapsed from the rating period in her

  8   report period?

  9             MR. EYE:  I'm going to object to the

 10   form.  It says rating date and time and not rating

 11   period.  So I object to the form as it misstates

 12   what the exhibit indicates.

 13        BY MR. HAYS::

 14        Q.   Okay.  The rating date and time.  Between

 15   the rating date and time and the report date and

 16   time?

 17        A.   It's three minutes.

 18        Q.   Now, what is the significance of the

 19   information that's located within that document?

 20        A.   Well, it indicates that the criteria have

 21   been met for a major depressive episode, but it

 22   basically lists the positive findings that are

 23   again either -- that are paraphrased or verbatim

 24   quotes from the DSM about what a positive finding

 25   would be that would meet the criteria.
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  1        Q.   Well, let's look at some of the specific

  2   entries.

  3        A.   Okay.

  4        Q.   And more specifically the first three

  5   entries.  What is the significance of those three

  6   entries?

  7        A.   Okay.  Well, the first are the two -- are

  8   the -- are exclusionary criteria.  So those are

  9   negative findings that there hasn't been a manic

 10   or a mixed episode and there hasn't been a

 11   hypomanic episode.  And then the third one says

 12   but the criteria have been met for this disorder

 13   based on the following findings, and then it lists

 14   those specific findings.

 15        Q.   And what's the significance of listing

 16   those findings?

 17        A.   Well, apparently -- apparently this

 18   computer program is designed to list anything --

 19   this generic positive or negative findings based

 20   on the yes or no answers to the questions.  So

 21   these are the generic positive findings.  You have

 22   to have five out of the nine criteria and these

 23   are the ones that would have been marked yes or

 24   responded yes in the computer program.

 25        Q.   Now, there is one marked weight loss or
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  1   weight again.  What's the significance of that

  2   entry for this patient?

  3        A.   Well, that's difficult to determine in

  4   that she is in her third trimester of pregnancy,

  5   and you would expect there to be weight gain

  6   simply based on the pregnancy.  And, again, there

  7   is a diagnostic -- an exclusionary question in

  8   this program that says whether the symptoms are

  9   better accounted for by a general medical

 10   condition and you can indicate yes or no, and it

 11   appears that in order to get to major depressive

 12   episode one has to mark that box no, and if one

 13   considers pregnancy a general medical condition --

 14   I mean it's a normal thing but it's a -- it's a

 15   medical state, it's not the normal baseline state

 16   of most individuals most of the time.  It's

 17   consider -- we consider it for intents and

 18   purposes a medical condition in our society and we

 19   treat it that way.  It would have to have been

 20   discounted.

 21        Q.   Does this document indicate it had been

 22   discounted?

 23        A.   It doesn't appear to.

 24        Q.   Is there an entry within the document

 25   about a general mental -- or a general medical
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  1   condition?

  2        A.   The depressive episode is not due to the

  3   direct physiological effects of the general

  4   medical condition.  It's a diagnosis of exclusion,

  5   it had to have been marked no.  And weight gain in

  6   a pregnancy is a physiological condition and it's

  7   -- it's possible not to gain a lot of weight in a

  8   pregnancy.  It's even under extraordinary

  9   situations possible to lose weight but that is

 10   really a medical crisis that's happening.  So

 11   under most circumstances people -- women who are

 12   pregnant, especially by the third trimester of

 13   pregnancy have had an increase in appetite and

 14   have gained weight.  Even if they haven't had an

 15   increase in appetite they've gained weight.

 16        Q.   Is there any indication or information in

 17   this patient's records how the patient's pregnancy

 18   did not contribute to these symptoms?

 19        A.   No.

 20        Q.   Let's talk about the GAF report.  Is

 21   there one located in this document?

 22        A.   Yes.

 23        Q.   And where is it located?

 24        A.   Page -- Bates 4.

 25        Q.   Does it indicate a rating date and time?
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  1        A.   July 9th, 2003, 2334.

  2        Q.   Does it indicate a report date and time?

  3        A.   7-9-2003, 2335.

  4        Q.   So what's the difference between time,

  5   between a rating date and time and a report date

  6   and time?

  7        A.   One minute.

  8        Q.   And what's the rating, the GAF rating for

  9   this patient documented on this?

 10        A.   Thirty-five.

 11        Q.   And what is a rating of 35 mean?

 12        A.   Well, again as generically stated in the

 13   rating scale -- I'll just quote it.  It's the

 14   range that indicates --

 15        Q.   And what document are you looking at?

 16        A.   I'm sorry, Exhibit 90.  Major impairment

 17   in several areas such as work or school, family

 18   relations, judgment, thinking or mood.  Which is

 19   basically what it says on Bates 4 twice.  It

 20   repeats itself.  I'm not sure why that happened,

 21   but there are two statements.  One is the patient

 22   has had major impairment in several areas such as

 23   judgment, thinking or mood.  And the patient has

 24   presented with major impairment in areas such as

 25   work or school, family relations, judgment
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  1   thinking or mood. So it is a little redundant and

  2   I don't understand how or why that is but.

  3        Q.   And what's the significance of the other

  4   information located within that document?

  5        A.   Again these are negative findings and it

  6   becomes a little bit -- some of them are actual

  7   findings, some of them are judgements.  So, for

  8   example, not suicidal or danger to self or others

  9   presumably that's a finding.  It could be a

 10   judgment also, but you can kind of count that a

 11   finding.  Under GAF ratings not in the range of

 12   one to 10 it says, the patient's judgment has not

 13   been significantly impaired.  Well, the finding is

 14   that it's been -- had a major impairment, not a

 15   significant impairment, and that's a little -- you

 16   use specific clinical data to determine how that

 17   judgment was made so there is a combination of

 18   factual and judgement statements and -- listed

 19   that have not occurred.

 20        Q.   What's this document indicate about

 21   suicidal information?

 22        A.   It states that the patient has not been

 23   suicidal or in danger of hurting or harming

 24   herself.

 25        Q.   What's the DTREE positive GAF report
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  1   indicate about suicide?

  2        A.   Recurrent thoughts of death, recurrent

  3   suicidal ideations without a specific plan, or a

  4   suicide attempt or a specific plan for committing

  5   suicide.

  6        Q.   So what's that mean?

  7        A.   Well, it's contradictory.

  8        Q.   Is there any way to resolve that

  9   contradiction within this patient record?

 10        A.   No.

 11        Q.   And do you know how Doctor Neuhaus was

 12   using the information contained within these two

 13   reports for this patient?

 14             MR. EYE:  I think it calls for the

 15   witness to speculate.

 16             PRESIDING OFFICER GASCHLER:  If she

 17   knows.

 18        A.   Yeah.  As per Doctor Neuhaus's testimony

 19   she stated that she was using it to document her

 20   findings because it was -- I don't want to

 21   misquote.

 22        BY MR. HAYS::

 23        Q.   And what are you quoting from?

 24        A.   The trial testimony reviewed for Patient

 25   1 that she recorded all of the information
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  1   quickly, readily and thoroughly by using these

  2   documents -- these computer programs or this

  3   computer program and these two modules.

  4        Q.   So if you consider the information listed

  5   on the DTREE and GAF reports as evidence of Doctor

  6   Neuhaus's performance of an evaluation of Patient

  7   2's behavior or functional impact of a patient's

  8   condition and symptoms, do you have an expert

  9   opinion as to whether or not she met the standard

 10   of care in the performance of that evaluation?

 11        A.   I am sorry to say that she did not.

 12        Q.   Why?

 13        A.   I'm sorry, could you repeat the question.

 14        Q.   The previous question or why?

 15        A.   The pending.

 16        Q.   Okay.

 17        A.   The previous.

 18        Q.   If you consider the information listed on

 19   the DTREE and the GAF reports as evidence of

 20   Doctor Neuhaus's performance of an evaluation of

 21   Patient 2's behavioral or functional impact of a

 22   patient's condition and symptoms, do you have an

 23   expert opinion as to whether she met the standard

 24   of care in the performance of that evaluation?

 25        A.   No.  I -- yes, I do.
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  1        Q.   And what is that?

  2        A.   The answer is no --

  3        Q.   And why is that?

  4        A.   -- unfortunately.  To -- to start

  5   generally you have a 10 year-old-child who is

  6   apparently a rape incest victim.  That kind of

  7   mental health evaluation is a highly complex

  8   evaluation requiring really specialized skills in

  9   child evaluation.  What Doctor Neuhaus described

 10   as her standard evaluation procedure in her

 11   testimony would really not be effective in

 12   assessing the mental health of a 10-year-old

 13   child.  10-year-old children often don't have --

 14   and again, this child may have been an exception,

 15   but 10-year-old children generally don't have the

 16   kind of verbal skills you would need to elicit

 17   this kind of information.  Now, perhaps this child

 18   did, but there is no evidence to indicate that

 19   that was the case.  The presentation of such a

 20   child would I think the standard of care require

 21   an evaluation by someone with training in the

 22   assessment of children's mental health.  So right

 23   there because a referral wasn't made one goes to

 24   not meeting the standard of care, but if you want

 25   to assume for the sake of argument that Doctor
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  1   Neuhaus had that kind of specialized training it's

  2   not clear what kind of evaluation, the specifics

  3   of the evaluation for this particular child

  4   because there are no positive specific findings

  5   generated in these documents that would show that

  6   they are -- that they reflect a performance of a

  7   specialized intensive child evaluation.  In

  8   addition, Doctor Neuhaus testified that her

  9   evaluations took between -- she testified in a few

 10   places between 15 -- if you put them all together

 11   15 minutes and two days, I believe, was the

 12   maximum.  This kind of a evaluation would take,

 13   even for a specialist, hours and hours and require

 14   input from other caregivers because again

 15   presumably the 10 year old is not going to be able

 16   to verbally communicate all of the information you

 17   want to know presumably.  This could have been an

 18   exception.  And collecting and reviewing that

 19   information would be a quite a labor intensive

 20   process, and there is no indication that that kind

 21   of labor intensive process was conducted based on

 22   this documentation.  In addition, the

 23   documentation as we pointed out is in some places

 24   contradictory, self contradictory.

 25        Q.   Did she indicate within the patient's
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  1   record how long it took her to evaluate this

  2   patient?

  3        A.   No, she did not.

  4        Q.   If you consider the information listed on

  5   the DTREE and the GAF report as evidence of Doctor

  6   Neuhaus's performance of Patient's 2's mental

  7   status examination, do you have an expert opinion

  8   as to whether she met the standard of care in the

  9   performance of that mental status evaluation?

 10        A.   Yes.

 11        Q.   And what is your opinion?

 12        A.   The opinion is that she did not.

 13        Q.   Why is that?

 14        A.   Again because there is no -- no -- no

 15   information provided specific to this patient

 16   that's clearly specific to this patient.  There is

 17   computer generated general statements of negative

 18   findings, at least one of which and in psychiatry

 19   one of the most important of which whether that

 20   patient is dangerous to herself is contradictory.

 21   No explanation of that and no explanation of any

 22   positive findings that would support a conclusion

 23   of a GAF score of 35 major impairment in several

 24   areas of functioning.

 25        Q.   What would have been required to be
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  1   performed in order to meet the standard of care

  2   requiring a mental health examination on Patient

  3   2?

  4        A.   Well, that would have been part of the

  5   intensive evaluation, particularly if there was an

  6   ideation of suicide in a 10-year-old girl that I

  7   just reviewed.

  8        Q.   And if you consider the information

  9   listed on the DTREE and GAF as evidence of Doctor

 10   Neuhaus's performance of Patient 2's mental health

 11   evaluation, do you have an expert opinion as to

 12   whether she met the standard of care in her

 13   performance on patient 2's mental health

 14   evaluation?

 15        A.   She did, yes.

 16        Q.   And what is your opinion?

 17        A.   Unfortunately she did not.

 18        Q.   Why is that?

 19        A.   Because these documents do not reflect a

 20   personalized specific evaluation of both positive

 21   and negative findings and  are contradictory

 22   regarding a critical finding and there is no data

 23   or explanation of any of that.

 24        Q.   Do you have an expert opinion as to

 25   whether Doctor Neuhaus met the standard of care in
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  1   the documentation in regards to this patient's

  2   record?

  3        A.   Yes.

  4        Q.   And what is your expert opinion?

  5        A.   Again, regretfully she did not.

  6        Q.   Why is that?

  7        A.   Again, there is no data indicating that

  8   there is personalized clinical information that

  9   would have been gleaned from an intensive or

 10   comprehensive evaluation of a 10 year old rape

 11   victim who is possibly suicidal.

 12        Q.   What would make Doctor Neuhaus's GAF and

 13   DTREE report for this patient reflect adequate

 14   docu -- documentation of her evaluations?

 15        A.   Well, assuming that a -- a consultation

 16   would have been obtained with a mental health

 17   expert or mental health professional trained in

 18   the assessment of children, it would have had to

 19   include that report or at a minimum that report

 20   and that it had been reviewed by Doctor Neuhaus.

 21   Assuming that Doctor Neuhaus has the specialized

 22   clinical skills you would need to have specific

 23   clinical information about that child's finding

 24   beyond the generic positive and negative

 25   statements presented on the GAF and DTREE reports.
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  1             MR. HAYS:  We've been going for a little

  2   bit here, would you like to take a break?

  3             THE WITNESS:  Sure.

  4             MR. HAYS:  Take 10 or 15 minutes.

  5             (THEREUPON, a recess was taken.)

  6             PRESIDING OFFICER GASCHLER:  Back on the

  7   record, please.

  8             MR. HAYS:  Yes, sir.

  9        BY MR. HAYS::

 10        Q.   Do you know if Doctor Neuhaus had any

 11   standard practice procedures that she performed

 12   for each patient?

 13        A.   Doctor Neuhaus testified that --

 14        Q.   Well, first where did she testify to

 15   that?

 16        A.   In the inquisition testimony.

 17        Q.   Do you know where at?

 18        A.   Well, it's in a variety of places.  Let's

 19   see -- should I go and look them up?

 20        Q.   Go right ahead.

 21        A.   Okay.  Beginning on page 47 -- I'm sorry,

 22   it's earlier than that.  Beginning on page -- page

 23   46 Doctor Neuhaus states --

 24             MR. EYE:  You just need to locate it.

 25             THE WITNESS:  Oh, I'm sorry.  It's Bates
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  1   No. 774.

  2        BY MR. HAYS::

  3        Q.   And is that in --

  4        A.   That's day 1 of the inquisition

  5   testimony.

  6        Q.   All right.  Thank you.

  7             MR. EYE:  774?

  8             THE WITNESS:  Correct.

  9             MR. EYE:  Thank you.

 10             THE WITNESS:  Yes.

 11        BY MR. HAYS::

 12        Q.   And go on, Doctor Gold.

 13        A.   Doctor Neuhaus testified that Doctor

 14   Tiller's clinic would let her know there was a

 15   patient for evaluation.  That they would provide

 16   records and she would review it and give an

 17   opinion about the case.  That's about as broad as

 18   it gets, and then it does get a little -- then it

 19   gets more specific.

 20        Q.   And what does she state verbatim?

 21        A.   Specifically?

 22        Q.   Yes.

 23        A.   On Bates page 775 she states at the very

 24   bottom of the page, what I would do is be informed

 25   of the day that the late-term patients would be
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  1   there.  I would travel to Wichita.  And then --

  2   I'm skipping to the next paragraph.  So I would

  3   get the schedule of what days they were going to

  4   be seeing late patients in advance and I would

  5   travel on those days.  I would be given the

  6   records that I requested which was any information

  7   they had pertinent to that patient's medical case.

  8   Then I would interview the patient privately or

  9   with the family members depending upon the

 10   situation.  She goes on to state then initially I

 11   had a letter that was drawn up with the assistance

 12   of the attorneys to make sure the language was in

 13   compliance with the law, and I originally brought

 14   a computer and printed out my own -- at some point

 15   I just asked them to print up the letter and

 16   provide that along with the medical records.  And

 17   without reading in detail this was a result of

 18   computer issues, et cetera.  And then if the

 19   patient was deemed by me to have a medical

 20   necessity for the procedure I would sign that

 21   letter and it would become part of the medical

 22   record.  Doctor Neuhaus testified Bates page 779

 23   that she would create her own file and keep it.

 24   And then again on page 786 -- Bates 786 she said

 25   again that she would get the records she
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  1   requested, review the records and review the

  2   patient.  Get the paperwork signed.  Decide

  3   whether it was warranted -- the procedure was

  4   warranted or not and would keep a file for all of

  5   those cases.  59 -- I'm sorry, Bates 787 Doctor

  6   Neuhaus states that she -- after reviewing the

  7   file she would interview the patient, sometimes

  8   speak with the family members.  That she would not

  9   generally do a physical exam if it wasn't

 10   warranted.  That originally her file consisted of

 11   handwritten notes and then decided to use a

 12   program that helped to automate the process and

 13   then talks about the program that we've been

 14   discussing.  She refers to it as DTREE and she

 15   would get a consent.  Doctor Neuhaus stated that

 16   she originally copied all of the letters to Doctor

 17   Tiller referring the patients to him for their

 18   unwanted pregnancies, but that she stopped doing

 19   that because it seemed redundant.  So those are

 20   not in her file.  The purpose of the consultation

 21   and the focus of the consultation was to decide

 22   whether or not the patients had a medical

 23   necessity for a pregnancy termination, that was

 24   the point of it, and she goes on to explain that

 25   that was whether or not the continuation of the
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  1   pregnancy would impair their physical or mental

  2   health.

  3             MR. EYE:  Can you tell us where you're

  4   reading from. What page?

  5             THE WITNESS:  I'm sorry.  I'm sorry.  I

  6   had gone to page 791.

  7             MR. EYE:  Thank you.

  8             THE WITNESS:  And then on to 792.

  9        A.   And I'm -- I'm just trying to state the

 10   things that I found that were relevant to how she

 11   conducted the evaluation.  And then let's see, on

 12   Bates 815 there was again a question, what do you

 13   think you saw as part of your review that's

 14   contained in the file?  And Doctor Neuhaus stated

 15   there was a consent form, sometimes, most of the

 16   time, part of the time.  The result of a telephone

 17   interview, a copy of what she refers to as "this

 18   sheet" which I understand is the intake sheet or

 19   face sheet from Doctor Tiller's clinic.  The

 20   telephone interview and any medical record that

 21   the patient had forwarded or brought with them and

 22   that would constitute her review.  Although, on

 23   Bates 815 she acknowledged that I generally just

 24   deal with the materials that they give me, meaning

 25   Doctor Tiller's office.  There is nothing once
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  1   they've signed a consent for me to see their

  2   record.  There is nothing to prevent me from going

  3   and getting the chart, but I don't do it as a

  4   matter of routine.  So it seems like the record

  5   review was whatever was provided by Doctor

  6   Tiller's office which basically consisted of the

  7   intake sheet and the telephone screening

  8   information.  Page 89 -- I'm sorry, Bates 817,

  9   Doctor Neuhaus stated that sometimes -- she had a

 10   copy of the in-house interview from Doctor

 11   Tiller's staff.  And, again, it's a little bit

 12   contradictory then on Bates 8 -- I can't read the

 13   number.  816 she says if I go and get the chart I

 14   would have access to other -- this other material,

 15   meaning what the patient brought with them, but

 16   she had stated before that that she generally

 17   didn't do that.  So it's not clear exactly and

 18   there are no copies of any other doctors' records

 19   in her files so it -- there is no documentation of

 20   reviewing other files, but.

 21        Q.   Are there other doctor or other

 22   physicians' records other than Doctor Tiller's or?

 23        A.   Other than Doctor Tiller's there are

 24   none.

 25        Q.   Did she testify about any standard
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  1   practice for follow-up care?

  2        A.   Yes.  In the trial testimony and I'll

  3   have to find it. I'm sorry, in the inquisition

  4   testimony, not the trial testimony.

  5        Q.   Okay.

  6        A.   It's on Bates 889.

  7        Q.   And what does she say?

  8        A.   The question was asked and the transcript

  9   pages it's 255.  In any of those times where

 10   Doctor Neuhaus stated that there were sub -- that

 11   the patient suffered substantial and irreversible

 12   impairment of a major bodily function such as

 13   major depressive disorder or acute stress

 14   disorder, in any of those times did you make any

 15   other referrals or give them any follow- up care

 16   or do any referrals to other physicians to treat

 17   those irreversible conditions that you said?  And

 18   Doctor Neuhaus responded yes -- I'm sorry, Doctor

 19   Neuhaus responded that there is no notation of it,

 20   but whenever there is a kind of indication that

 21   the person is actively suicidal or any of these

 22   assault situations, all of these, any time there

 23   is any type of post-traumatic stress disorder or

 24   acute stress disorder or any of those I always

 25   spend a very extended period of time with the
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  1   caregiver or if the patient is alone with the

  2   patient discussing the need for follow-up

  3   counseling.  Obviously due to the circumstances of

  4   them being generally out of state or in some

  5   circumstances indigent, many times it's not

  6   actually possible to supervise that or to obtain

  7   permission from them to locate a counselor.  It's

  8   not technically possible to do that within the

  9   format that I'm in, but I have on a number of

 10   occasions engaged in lengthy post-care counseling

 11   with patients who I felt had no other resources

 12   than myself.  I am here doing this act for

 13   purposes of being in compliance with the law, but

 14   once I am there my own priorities are always first

 15   and that is that I make sure that I do to the best

 16   of my ability evaluate that person's entire life

 17   situation, and to the best of my ability offer the

 18   best guidance that I can, the best medical

 19   information that I have, and the best medical

 20   judgment that I can use.  What I care about is the

 21   patient that I am -- whose trust is invested in me

 22   during that consultation period.  So my first

 23   priority is to the patient and my second priority

 24   is to make sure that I'm doing the best I can and

 25   being in compliance with the law.
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  1        Q.   Is there any documentation in any of

  2   these patients records for Patients 1 through 11

  3   of her performing any of the aftercare that she

  4   describes?

  5        A.   No.

  6        Q.   What's the importance of patient

  7   documentation?

  8        A.   Well, aside from the fact that states

  9   have a legal requirement for documentation

 10   standards in order to maintain licensing, from a

 11   medical perspective it is to document the -- it is

 12   to record the process of coming to a diagnosis,

 13   treatment, and treatment responses so that

 14   concurrent care providers or subsequent care

 15   providers have a clear understanding of the

 16   doctor's thought processes and the treatment

 17   provided and the patient responses to them.  It's

 18   a -- it's a quality of care issue.

 19        Q.   Now, why would any follow along doctors

 20   need to know that?

 21        A.   Well, presumably if they're providing

 22   care.  I'll use a very trivial example, and a

 23   doctor -- a patient has an allergic reaction to a

 24   medication and the doctor hasn't documented that

 25   allergic reaction and the patient isn't verbal
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  1   enough or doesn't remember that they had that

  2   allergic reaction and that second doctor goes

  3   ahead and gives the patient the same medication

  4   again there could be another allergic reaction.

  5   The second doctor wouldn't want to do that and it

  6   shouldn't happen because technically you should

  7   write down if you're the first doctor that there

  8   was an allergic reaction, it should be in your

  9   records.  So that's a relatively -- well, not

 10   always trivial because allergic reactions can kill

 11   you, but that's a relatively straight forward

 12   example of information that one doctor has that

 13   it's in the best interest of patient care -- that

 14   patient -- you don't want the patient to have

 15   another allergic reaction that could potentially

 16   kill them, you want the second doctor to know it.

 17   Okay.  So if you're the first doctor and you're

 18   working with a patient who is potentially

 19   suicidal, you would want any other doctor whose

 20   working with that patient either at that time or

 21   in the future to know that either at that time or

 22   at some time in the past this patient had been

 23   suicidal, that's a pretty significant piece of

 24   information.

 25        Q.   Now, what if you're a consulting doctor,
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  1   does that affect how much documentation that you

  2   should provide?

  3        A.   Well, in the sense that consulting -- it

  4   depends on what you're being consulted for.  If

  5   you're being consulted for a second opinion you

  6   might not include, for example, information about

  7   allergies.  Let me give you that because that

  8   theoretically should be included in the first

  9   patient -- the first doctor's records and that's

 10   not what you're there to talk necessarily to the

 11   patient about, you know, whether they have any

 12   medical allergies.  But -- or allergies to any

 13   medication.  But if it's a consultation for a

 14   surgical procedure, okay, you would certainly want

 15   to know -- want to document the indication for the

 16   surgical procedure, the patient's history,

 17   patient's prior treatment, prior psychiatric

 18   history, and I'm talking about psychiatric

 19   consultation.  Whether that patient has been

 20   treated in any other way for this disorder, and

 21   that -- and the response to treatment.  Whether

 22   the patient is going to require follow-up care

 23   after the surgical procedure of a psychiatric

 24   nature, as well as a surgical nature.

 25        Q.   Now, why would you want to document that
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  1   information?

  2        A.   Well, it's your -- it's your obligation

  3   in terms of -- of providing the best care for the

  4   patient.  If you're being asked for your opinion

  5   and your opinion is that this patient has an acute

  6   psychiatric disorder, and in these 1 to 11 cases

  7   it is a new onset disorder with the exception of

  8   one case.  So you're talking about teenage or

  9   children, girls with a new onset psychiatric

 10   disorder some of whom are being documented as

 11   being suicidal, getting a second opinion for

 12   whether -- getting a -- getting a consultation as

 13   a second opinion of their mental status and

 14   whether that is going to cause substantial and

 15   irreversible harm to them and then being referred

 16   for a procedure that is unrelated to the

 17   psychiatric diagnosis.  So you still have the

 18   psychiatric diagnosis and no discussion about

 19   treatment or follow-up care, and any subsequent --

 20   any doctor who sees them subsequently would

 21   definitely want to know that.  Any counselor or

 22   any therapist would definitely want to know what

 23   the result of the evaluation was, what the

 24   treatment was recommended, what the follow-up care

 25   indicated, whether the patient followed through on
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  1   the follow-up care, et cetera.

  2        Q.   Let's move on to Patient 3.  Do you have

  3   your expert report for Patient 3 in front of you?

  4        A.   Yes.

  5        Q.   And what exhibit number is that?

  6        A.   Seventy.

  7        Q.   And do you have Doctor Neuhaus's record

  8   for Patient 3 in front of you?

  9        A.   Yes.

 10        Q.   And what exhibit number is that?

 11        A.   Twenty-five.

 12        Q.   And do you have Doctor Tiller's record

 13   for Patient No. 3 in front of you?

 14        A.   Yes, I do.

 15        Q.   And what -- what exhibit number is that?

 16        A.   Thirty-six.

 17        Q.   From your review of the records could you

 18   please describe Patient 3.

 19        A.   Patient 3 is a 15-year-old single white

 20   female who presented with a chief complaint of,

 21   quote, unexpected and unwanted pregnancy.  She was

 22   over -- 26 plus weeks pregnant, and pregnant by

 23   consensual intercourse with her 17-year-old

 24   boyfriend.

 25        Q.   How many pages consist of Patient 3's
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  1   records?

  2        A.   Ten pages.

  3        Q.   And that's from Doctor Neuhaus's patient

  4   records?

  5        A.   Yes.

  6        Q.   Without being told that record came from

  7   Doctor Neuhaus would it be possible to tell whose

  8   physician record it is?

  9        A.   No.

 10        Q.   Why not?

 11        A.   There is no personal information obvious

 12   that's been generated by Doctor Neuhaus, nor does

 13   her signature appear anywhere in this record.

 14        Q.   Can you tell from the patient's record

 15   the patient's appointment date and time with

 16   Doctor Neuhaus?

 17        A.   No.

 18        Q.   Do you know how long that she spent with

 19   this patient?

 20        A.   No.

 21        Q.   And from the review of any of the records

 22   could you determine how long she spent with any of

 23   those Patients 1 through 11?

 24        A.   No.

 25        Q.   And do you know whether she came to a



9/13/2011 FORMAL HEARING, VOL. 2 320

  1   diagnosis for this patient?

  2        A.   Yes.

  3        Q.   How do you know?

  4        A.   There is a DTREE positive diagnostic

  5   report.

  6        Q.   And what was the diagnosis?

  7        A.   Major depressive order, single episode,

  8   severe without psychotic features.

  9        Q.   Is that the same diagnosis as Patient 2?

 10        A.   Yes, it is.

 11        Q.   And does Patient 3 have the same

 12   diagnostic criteria that must be met?

 13        A.   Well, for the DSM for the same diagnosis

 14   you would have to meet the requirements, although

 15   the specific criteria might be different you still

 16   need to have five out of nine and meet all of the

 17   exclusion criteria.

 18        Q.   And you mentioned that the diagnosis was

 19   documented on the DTREE, can we turn to that page?

 20        A.   Yes.

 21        Q.   And what page is that?

 22        A.   Bates 7.

 23        Q.   And what is the rating date and time for

 24   this doctor?

 25        A.   8 -- 8-5-2003, 1210 is the rating date
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  1   (sic), and the report date and time is 8-5-2003,

  2   1212.

  3        Q.   And what's the time difference between

  4   those two times?

  5        A.   Two minutes.

  6        Q.   And it too has a numerical entry on it?

  7        A.   Yes.

  8        Q.   And is that the same as Patient 2?

  9        A.   Yes.

 10        Q.   And does it mean the same thing for this

 11   patient?

 12        A.   With the exception that there may be

 13   differences in the specific criteria.  I mean

 14   technically, yes, it means they both have the same

 15   diagnosis.  Although, I think it -- it's obvious

 16   that even two people with the same diagnosis are

 17   not going to present necessarily in exactly the

 18   same way.  So there may be differences in the

 19   specific criteria that have -- are listed as

 20   positive findings.

 21        Q.   So what's the significance of this

 22   patient's document?

 23        A.   Well, it indicates again that Doctor

 24   Neuhaus went through the DTREE program and

 25   responded yes or no to the questions and came up
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  1   with this diagnosis based upon those yes or no

  2   responses.  Theoretically they are based upon --

  3   you know, as per her testimony they're based upon

  4   an inpatient -- an in-person evaluation of the

  5   patient, but there is no indication on here of any

  6   specific -- of the specifics of the positive or

  7   even the negative findings.

  8        Q.   And then what are the positive findings

  9   on this document?

 10        A.   Well, the first one is markedly

 11   diminished interest or pleasure in all or almost

 12   all activities with a duration of at least two

 13   weeks for most of the day or nearly every day --

 14   I'm sorry, and nearly every day, so that's the

 15   first one.  The second one is significant weight

 16   loss or weight gain or decrease or increase in

 17   appetite nearly every day, insomnia or hypersomnia

 18   nearly every day, psychomotor agitation or

 19   retardation nearly every day.  Fatigue or loss of

 20   energy nearly every day.  Feelings of

 21   worthlessness or excessive or inappropriate guilt

 22   nearly every day.  Diminished ability to think or

 23   concentrate or indecisiveness nearly every day.

 24   And the symptoms cause clinically significant

 25   distress or impairment and social, occupational or
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  1   other important areas of functioning.  And then

  2   the exclusionary criteria and the time criteria,

  3   one of which is the depressive episode is not due

  4   to the direct physiological effects of the general

  5   medical condition.

  6        Q.   So what's the significance of those

  7   positive entries?

  8        A.   Well, the most limited interpretation is

  9   that Doctor Neuhaus answered yes when prompted by

 10   the question on the DTREE, but it's hard to know

 11   what the significance are -- it -- what the

 12   significance of each individual one is since there

 13   is no specific clinical data to support the yes

 14   answer, and many of these are either/or questions.

 15   So significant weight loss or weight gain,

 16   decrease or increase in appetite nearly every day

 17   the response was yes.  But which was it?  Is there

 18   a decrease, an increase in weight gain?  Decrease

 19   or increase in appetite?  And again when you're

 20   considering a pregnant patient and you're looking

 21   at appetite and weight, that criteria and then the

 22   evaluation of any woman with a wanted or unwanted

 23   pregnancy in the third trimester of her pregnancy

 24   is going to be less significant because there is a

 25   physiological issue.  The same thing with
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  1   sleeping.  Is it insomnia or is it hypersomnia,

  2   and again pregnancy can result in either one of

  3   those for individuals.  Psychomotor agitation or

  4   retardation, which is it?  Again, not necessarily

  5   typical with pregnancy but possible and you would

  6   want to at least have there be a consideration.

  7   Fatigue or loss of energy nearly every day.  Well,

  8   by third trimester that would not be an unusual

  9   finding in many if not most women.  Not

 10   necessarily, but if a woman in her third trimester

 11   of pregnancy told you she was feeling tired every

 12   day you would not be that surprised.  Feelings of

 13   worthlessness or excessive or inappropriate guilt.

 14   Well, again, which one is it?  And then again the

 15   circumstances under which these girls are

 16   presenting or this 15-year-old girl who has an

 17   unexpected and unwanted pregnancy, they are likely

 18   to be experiencing guilt and a self-reproach and

 19   shame and embarrassment which may be actually

 20   appropriate to their -- to their, you know,

 21   psychosocial circumstances and not necessarily an

 22   indication of a psychiatric disorder.  Diminished

 23   ability to think or concentrate or indecisiveness.

 24   Again, which one is it?  What else is going on

 25   that may be causing them to be distracted.  Again,
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  1   it can be they're distracted by their psychosocial

  2   circumstances and not necessarily a symptom

  3   related to depression.  And then, of course, we've

  4   discussed the depressive episode is not due to

  5   direct physiological effect of a general medical

  6   condition.  And as I've just reviewed many of

  7   these could be a -- could be, not necessarily, but

  8   could be ascribed to pregnancy.

  9        Q.   Now, you spoke about psychosocial, what

 10   does that mean?

 11        A.   Well, psychosocial, another way of saying

 12   that is situational which looks at their family

 13   circumstances, their personal circumstances.  It

 14   doesn't -- it has to do with things external to

 15   the individual that are not part of their

 16   psychiatric status per se.  So depression is a

 17   psychiatric disorder.  People can have depression

 18   for absolutely no reason at all, they can develop

 19   depression as a disorder.  The same way you can

 20   develop asthma as a disorder for no obvious

 21   reason.  Certainly life circumstances or

 22   situational circumstances can contribute to the

 23   development of a depressive episode or anxiety or

 24   something else. Okay.  But when you're evaluating

 25   someone who clearly has a situational stressor, it
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  1   doesn't have to be an unwanted pregnancy.  It can

  2   be a divorce, it can be severe illness in a loved

  3   one, it can be unemployment, there are a variety

  4   of adverse life events that are situational

  5   stressors.  Okay.  Those are considered

  6   psychosocial among other things psychosocial

  7   circumstances.  It is appropriate and expected for

  8   people to be extremely upset when they encounter

  9   an adverse life situation.  That does not mean

 10   that that degree of distress is necessarily

 11   indicative of a psychiatric disorder of

 12   psychiatric pathology and part of the clinical

 13   training and expertise of mental health

 14   professionals is to try to distinguish between

 15   those two things.  Now, they're not mutually

 16   exclusive, you can have both.  But if you don't

 17   have a psychiatric disorder, you don't want to

 18   ascribe pathology that might lead to inappropriate

 19   treatment.  If you're coughing but you don't have

 20   asthma and I treat you for asthma, that's not

 21   correct treatment and your cough is not going to

 22   get better and you wouldn't want to be treated for

 23   it.  So you would want the doctor to do an

 24   evaluation that would legitimate -- that would

 25   lead to a supportable conclusion.  Now, doctors
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  1   can do the process and come up with wrong

  2   diagnoses, that by itself is not below the

  3   standard of care.  But going through the standard

  4   process and not an idiosyncratic process is the

  5   standard of care.  So the significance of -- of

  6   this DTREE and the other DTREEs which indicate

  7   that there is not a physiological condition is it

  8   implies that the distress associated with the

  9   pregnancy was not -- with the unwanted pregnancy

 10   or the traumatic circumstances around at least one

 11   of these pregnancies was not taken into

 12   consideration in the -- in the discrimination of

 13   whether these were situational -- were situational

 14   distress or the new onset of a psychiatric

 15   disorder in a child or a teenager.

 16        Q.   Now, is there any information within this

 17   patient record that could be used to support a

 18   diagnosis of major aggressive disorder?

 19             MR. EYE:  When -- when you refer to

 20   record, are you referring only to Doctor Neuhaus's

 21   record?

 22             MR. HAYS:  Correct.

 23        A.   There is in this record three pages,

 24   Bates 2, 3 and 4.  Bates 2 and 3 are one typed MI

 25   Statement with a date handwritten in of 7-31 and
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  1   Bates 4 is another typed hand -- typed statement

  2   titled MI Statement with a date of 8-4.

  3        Q.   Do you know whose physician records these

  4   are?

  5        A.   These apparently were generated by Doctor

  6   Tiller's staff.

  7        Q.   How do you know that?

  8        A.   By doctor -- by the testimony of Doctor

  9   Tiller -- Doctor Tiller's trial of his clinical

 10   staff as to how these documents were generated.

 11        Q.   So is there any significant information

 12   on these two documents in regards to the diagnosis

 13   of major depressive disorder?

 14        A.   Well, there is documentation of the young

 15   woman's situational distress certainly, and then

 16   there is a symptom review of screening symptoms

 17   for depression which could support a diagnosis of

 18   depression, and then there are some yes and no

 19   questions at the bottom which again are -- are --

 20   provide some information in a yes or no fashion

 21   about some things you would want to know about in

 22   making the diagnosis of depression.

 23        Q.   With this information what would have --

 24   what would Doctor Neuhaus have -- what would have

 25   been required for her to do in order to support
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  1   the diagnosis that she made?

  2        A.   This information and my understanding is

  3   that the first one is almost always a telephone

  4   screening.  The second one may have been and could

  5   very well have been an in-person screening by a

  6   nonmental health staff member, nonmental

  7   health-trained staff member in Doctor Tiller's

  8   office.

  9        Q.   And you talked about psychosocial

 10   information --

 11        A.   Well, I didn't finish your question.

 12        Q.   I'm sorry for interrupting you.

 13        A.   No, that's okay.  So for Doctor Neuhaus

 14   what would have been indicated would be -- this

 15   could certainly form a part of the information

 16   that Doctor Neuhaus reviewed and would have to

 17   develop further in a mental health information --

 18   in a mental health evaluation, including a mental

 19   status examination to determine its significance

 20   relative to an actual psychiatric disorder versus

 21   situational distress.

 22        Q.   Why would she need to do that?

 23        A.   Well, for the reasons that I just

 24   explained which is if it's situational distress,

 25   that indicates a certain -- certain path to follow
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  1   in terms of treatment.  If it's a psychiatric

  2   disorder then it indicates a different path that

  3   you would follow in terms of treatment, follow-up,

  4   et cetera.

  5        Q.   Do you have an example of one of those

  6   situational distresses indicated in this document?

  7        A.   Yes.

  8        Q.   And could you explain it?

  9             MR. EYE:  Can you tell us which document

 10   you're looking at?

 11             THE WITNESS:  Okay.  Starting on page

 12   Bates No. 2.

 13             MR. EYE:  Thank you.

 14        A.   This patient's parents are divorced and

 15   she was concerned about telling her mother about

 16   the pregnancy because of the effect it would have

 17   on her mother.  Now, that's an example of a

 18   situational stressor, that's not a psychiatric

 19   symptom.  That's good thought process and insight.

 20   She doesn't want to tell the father.  He's 17

 21   years old and already has another child.  Again,

 22   that's -- that's a situational circumstance, not a

 23   psychiatric symptom.  Why can she -- why does she

 24   feel that she can't continue the pregnancy?  She

 25   might not be able to continue in school is one of
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  1   the reasons.  Again, that is -- and all of these

  2   are distressing.  I'm not saying that these aren't

  3   distressing, but they're not in and of themselves

  4   psychiatric symptoms.  But the big one for this

  5   young lady is not being able to continue riding in

  6   the rodeo.  She trains horses with her mother

  7   after school, she says horses are my life.  I want

  8   to barrel race professionally and I know having

  9   kids would mess that up.  She blames herself for

 10   getting pregnant.  She said I should have been

 11   smarter.  She's crying when she says that again.

 12   These are all situational issues that are normal

 13   for this situation and not indicative necessarily

 14   of pathology.  Now, you wouldn't -- that's just in

 15   the -- in the general statements.  Now, you

 16   wouldn't necessarily know if you're not a trained

 17   -- if you don't have training in mental health

 18   assessment whether that is situational or a sign

 19   of depression, you wouldn't necessarily expect

 20   somebody to know that.  But if you're doing a

 21   mental health assessment, specifically referral

 22   for mental health assessment, that's what you're

 23   there to sort out.  Okay.  And then under the

 24   specific symptoms that are listed, she's not

 25   sleeping well.  Again could be related to her
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  1   situational distress.  She can't -- interest, she

  2   can't train horses.  She has to worry about them

  3   bucking and getting hurt.  When she wasn't

  4   pregnant she didn't have to worry about that.

  5   Well, is that really lack of interest or is that

  6   being in the third trimester of pregnancy that's

  7   interfering with her ability to ride horses.

  8   Guilt.  Another symptom of depression potentially.

  9   She feels a little guilty because, quote, I made a

 10   mistake.  I didn't take the precautions I should

 11   have to not get in the situation, unquote.  Again,

 12   that would be an absolutely understandable

 13   reaction in anybody and not necessarily a sign of

 14   psychiatric illness.  Okay.  Energy.  I can't

 15   sleep, my energy is not near what it was -- I'm

 16   sorry, I'm on Bates 3.  I've noticed a big drop in

 17   energy.  Well, again, not necessarily that

 18   uncommon in the third trimester of pregnancy, so

 19   you don't know.  Concentration.  Again,

 20   psychosocial distress can cause a change in her

 21   concentration and she says I've got so many things

 22   on my mind I would have to think about not going

 23   to school if I took it to term, I wouldn't be in

 24   the high school rodeo.  So she's turning a lot of

 25   stuff over in her head relative to the situation.



9/13/2011 FORMAL HEARING, VOL. 2 333

  1   So, again, the change in concentration or the lack

  2   of concentration due to situational distress or

  3   psychiatric pathology.  Okay.  Appetite.  Things

  4   are on my mind.  Some days I eat, some days I

  5   don't eat.  That's sort of a vague one.  Again,

  6   psychomotor.  Some days I'll be fidgety and up and

  7   ready to go and other days she just wants to sit

  8   around, can't get anything off her mind.  She

  9   denies suicide.  There is a question about sex

 10   which that's I think not relevant in really under

 11   these circumstances.  Again third trimester

 12   pregnancy increased or decreased interests in sex

 13   can be a symptom of depression, but in a teenager

 14   with a third trimester pregnancy generally having

 15   sex is the last thing on their mind.  It's the

 16   last thing on the mind of many people in the third

 17   trimester -- many women in the third trimester of

 18   pregnancy.  So that is an in-depth review of these

 19   screening symptoms, and if you look at this as an

 20   untrained mental health professional you would go,

 21   oh, my God, there is a positive finding to almost

 22   every screening symptom in this list. This person

 23   must be terribly depressed.  So because this is

 24   taped -- this statement is a telephone screen by a

 25   staff member who is not trained in mental health
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  1   assessment the person who is trained in mental

  2   health assessment might be able to use this as the

  3   basis for further exploration or should or could

  4   use this for the basis for further exploration,

  5   but by itself it could not form the basis of a --

  6   of a psychiatric evaluation or mental health

  7   evaluation.

  8        Q.   Okay.

  9        A.   I apologize for the very long answer.

 10        Q.   Let's -- now, is there a GAF report in

 11   this patient's record also?

 12        A.   Yes, there is.

 13        Q.   Where is it located?

 14        A.   Bates page 9.

 15        Q.   And what is the rating date and time for

 16   it?

 17        A.   8-5-2003.  1212 is the rating date.

 18        Q.   And report date and time?

 19        A.   8-5-2003, 1213.

 20        Q.   And what's the difference between?

 21        A.   One minute.

 22        Q.   Does it -- what was this patient's GAF

 23   score?

 24        A.   Thirty-five.

 25        Q.   Is this the same GAF -- GAF score as
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  1   Patient 2?

  2        A.   Yes.

  3        Q.   And what was Patient 2's diagnosis?

  4        A.   Patient 2's diagnosis -- patient 2's

  5   diagnosis was also major depression depressive

  6   disorder, single episode, severe without psychotic

  7   symptoms.

  8        Q.   And what was Patient 2's demographics?

  9        A.   I'm sorry, what was Patient 2's?

 10        Q.   Demographics?

 11        A.   Patient 2 was a 10-year old incest rape

 12   victim.

 13        Q.   So would a 10-year-old rape victim with a

 14   diagnosis of major depressive disorder with a GAF

 15   of 35 present clinically similar as a 15-year-old

 16   with a diagnosis of major depressive disorder with

 17   the GAF of 35 and an unwanted pregnancy from

 18   consensual sex with her boyfriend?

 19        A.   It's almost impossible to imagine that

 20   they would.

 21        Q.   Why is that?

 22        A.   Just based on the developmental stages.

 23   Again, you might have an extraordinarily mature

 24   10-year-old.  That girl got pregnant when she was

 25   nine, so this happened when she was nine.  You
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  1   might have extraordinarily -- you know, in the

  2   entire universe you might have an extraordinarily

  3   mature 10 year old and extremely immature 15 year

  4   old, but it's extremely unlikely that their

  5   developmental stages are, you know, different.  A

  6   10 year old is still a child.  A 15 year old is

  7   an adolescent.  The 10 year old has -- had -- has

  8   been raped.  The 15 year old had sex with her

  9   boyfriend, it happened, 15 year olds do.  So

 10   theoretically that was not a traumatic -- if it's

 11   a -- you know, you can get into the details of

 12   whether it's really consensual or not consensual,

 13   but she was not forcibly raped, so it -- it's not

 14   possible really for those two to present in

 15   exactly the same way.

 16        Q.   Is there anything within Patient 3's

 17   chart that differs between your clinical

 18   evaluation of Patient 2?

 19        A.   No.

 20        Q.   Let's take a specific look at the entries

 21   in the GAF report.  What's the significance of

 22   these entries?

 23        A.   Well, again, there is the determination

 24   of a rating scale of 35 with the general positive

 25   finding of major impairment in areas of
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  1   functioning.  And then the negative findings, not

  2   suicidal, able to maintain personal hygiene, not

  3   violent, et cetera, not -- nondelusional or

  4   hallucinatory.

  5        Q.   So what is this document demonstrating?

  6        A.   Again primarily the document demonstrates

  7   a no response to prompts presumably based upon an

  8   interview that elicited no suicidality, no history

  9   of violence or violent behavior, and observation.

 10   You know, you can observe whether people are

 11   maintaining their basic hygiene often, but opted

 12   also a report.  But it doesn't tell you what --

 13   what the positive findings were.  It says major

 14   impairment in areas such as work, school, family

 15   relations, judgment thinking or mood and there is

 16   no indication of what those are or were.

 17        Q.   And are some of those entries the same as

 18   entries with Patient 2?

 19        A.   Yes.

 20        Q.   Are they verbatim?

 21        A.   Some of them are.

 22        Q.   Can you give me an example of a couple?

 23        A.   And -- and in fairness, a negative

 24   finding is a negative finding.  So negative

 25   findings are likely to be the same in the sense
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  1   that if you're not suicidal, you're not suicidal,

  2   so.

  3        Q.   What are the positive -- were any of the

  4   positive findings the same?

  5        A.   Let's see.  The general, and again this

  6   is a computer-generated document and so because

  7   the range was the same in terms of GAF, the same

  8   identical GAF positive statement is made or one of

  9   them because the Patient 2 had two of them, but

 10   the second of the two on Patient 2 is verbatim the

 11   same.  The patient has presented with major

 12   impairment in areas such as work or school, family

 13   relations, judgment, thinking or mood.  And -- and

 14   again as with the DTREE, these are choices and the

 15   -- and you're -- and it's supposed to be more than

 16   one area and you don't know which one it is and

 17   you don't know what the specifics of it are and

 18   that is the case in both of those records.

 19        Q.   So Patient 2's GAF report had an

 20   additional -- the patient had major impairment in

 21   several such as, and I'm quoting, judgment,

 22   thinking or mood.  What's the difference between

 23   that positive indication and the positive

 24   indication that's underneath it?

 25        A.   Well, the second one is more expansive,
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  1   but basically it looks like some -- it looks like

  2   something that probably wasn't supposed to be

  3   printed twice but got printed twice.  It's

  4   basically the same thing.  The second statement

  5   gives you more options.

  6        Q.   So if you consider the information listed

  7   on the DTREE and GAF reports as evidence of Doctor

  8   Neuhaus's performance of an evaluation of the

  9   behavioral or functional impact of patient at

 10   least condition and symptoms, do you have an

 11   expert opinion as to whether she met the standard

 12   of care in the performance of that evaluation?

 13        A.   Yes, I do.

 14        Q.   And what is your opinion?

 15        A.   Based on the documentary record she did

 16   not.

 17        Q.   And why is that?

 18        A.   There is no specific clinical information

 19   in the record generated by Doctor Neuhaus, there

 20   is no indication of a comprehensive or mental --

 21   mental health evaluation or a mental status exam

 22   with positive findings that would justify a

 23   diagnosis.

 24        Q.   Now, you stated a mental status exam.  So

 25   if you consider the information listed on the
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  1   DTREE and the GAF reports as evidence of Doctor

  2   Neuhaus's performance of Patients 3's mental

  3   status examination, do you have an expert opinion

  4   as to whether she met the standard of care in her

  5   performance of that mental status examination?

  6        A.   Well, the information on the DTREE is

  7   problematic in that as I said, most of it -- or

  8   most of the specific clinical information is

  9   reported as general statements either/or, so I

 10   don't know what the positive indications would

 11   have been for those.  As far as negative

 12   indications those are listed on the GAF report and

 13   there are things that are negative indications on

 14   here that are part of the mental status exam.

 15   That includes suicidality, dangerousness to self

 16   or others, hygiene.  Okay, those are -- those are

 17   basic types of things and then you start getting

 18   into impairment and concentration, judgment, et

 19   cetera.

 20        Q.   So do you have an opinion whether she met

 21   the standard of care?

 22        A.   I do.

 23        Q.   Okay.  And what is your opinion?

 24        A.   It doesn't meet the standard of care,

 25   although there are some elements of the mental
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  1   status exam documented as negative.  There are no

  2   positive find -- no documentation of positive

  3   findings or other findings that don't come from

  4   the computer program that would be contributory

  5   but might also be negative.

  6        Q.   And you also spoke about the mental

  7   health evaluation overall.  So if you considered

  8   the information listed on the DTREE and GAF

  9   reports as evidence of Doctor Neuhaus's

 10   performance of Patient 3's mental health

 11   evaluation, do you have an opinion as to whether

 12   she met the standard of care in her performance of

 13   Patient 3's mental health evaluation?

 14        A.   Yes, I do.

 15        Q.   And what is your opinion?

 16        A.   Unfortunately she does not.

 17        Q.   Why is that?

 18        A.   Because there is no evidence of a

 19   clinical evaluation or the content of that

 20   clinical evaluation if you look at these reports.

 21   These reports are evidence of computer-generated

 22   conclusions that may or may not have been based on

 23   a personal evaluation.  Just based on the

 24   documentary evidence or could have been based on

 25   the information in the MI Statement that is in the
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  1   chart, but it's not evidence of itself of a -- of

  2   a com -- of a process of mental health evaluation

  3   conducted by Doctor Neuhaus.

  4        Q.   What would have needed to be done in

  5   order to meet the care for those evaluations?

  6        A.   In documentation or in the actual?

  7        Q.   In the actual evaluation?

  8        A.   In the actual evaluation.  A -- a history

  9   of past and present symptoms, a psychosocial

 10   history, some evidence of discrimination between

 11   situational distress and psychiatric pathology of

 12   the thought process, some acknowledgement of that,

 13   that it was at least taken into consideration.  A

 14   formal or informal mental status exam that hit all

 15   of the elements, just not the negative elements,

 16   not just negative findings, and specific -- and --

 17   and clinical information specific to that patient,

 18   yes.

 19        Q.   Do you have an expert opinion as to

 20   whether Doctor Neuhaus met the standard of care in

 21   documentation in regards to this patient record?

 22        A.   Yes.

 23        Q.   And what is your expert opinion?

 24        A.   Regretfully not.

 25        Q.   Why is that?
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  1        A.   There is no specific clinical information

  2   generated by Doctor Neuhaus in this patient file.

  3        Q.   What would make Doctor Neuhaus's GAF and

  4   DTREE report reflect adequate documentation of the

  5   evaluation?

  6        A.   Literally filling in the blanks with, you

  7   know, either typed or handwritten notes and of

  8   positive findings that support the conclusions

  9   that she has drawn, and, you know, a signature. If

 10   it's typed, you know, you want to see a signature

 11   showing that that's -- that the physician owns

 12   those records.

 13        Q.   Now, does Doctor Tiller's patient record

 14   contain a mental health evaluation?

 15        A.   Yes, it does.

 16        Q.   And where is that found?

 17        A.   Exhibit 36, Bates 3.

 18        Q.   Is it different than Doctor Neuhaus's

 19   documentation?

 20        A.   Yes, it is.

 21        Q.   How?

 22        A.   Let's see, it is -- it indicates that

 23   Doctor Tiller has directly spoken -- or implies

 24   that Doctor Tiller has directly spoken with

 25   Patient No. 3, there are quotes.  He also says
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  1   that he detects her to be a distraught determined

  2   desperate young woman who feels hopeless,

  3   helpless, et cetera.  So this implies a personal

  4   evaluation.  He does a 5-axis psychiatric

  5   evaluation.  It has his name at the bottom and his

  6   signature.  Now, clearly this would be a more

  7   informal mental status examination because it

  8   doesn't indicate a formal mental status

  9   examination, but that's okay in the context of

 10   broader documentation of a personal evaluation, so

 11   that's how it differs.

 12        Q.   Does that meet the standard of care?

 13        A.   I would say that it does meet the

 14   standard of care.

 15        Q.   And why is that?

 16        A.   For all of the reasons that you just

 17   stated in terms of indication of a personal

 18   interview, an informal mental status examination,

 19   communication documentation, use of the 5-axis

 20   system, and a sig -- name and signature at the

 21   bottom.

 22        Q.   Let's move on to Patient No.5.  Do you

 23   have that, your expert report for that patient in

 24   front of you?

 25        A.   No. 5, yes.  Yes, I do.
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  1             MR. HAYS:  Since we're at a stopping

  2   point or a point in between the patients I know

  3   Mr. Eye has to get going.  Do we want to --

  4             MR. EYE:  This might be as good as place

  5   as any to recess, Your Honor, if that's agreeable.

  6             PRESIDING OFFICER GASCHLER:  All right.

  7   Why don't you tell me what time you think we'll be

  8   back?

  9             (THEREUPON, a recess was taken.)

 10             PRESIDING OFFICER GASCHLER:  All right.

 11   We're back on the record after a lunch break, Mr.

 12   Hays.

 13             MR. HAYS:  Yes, sir.

 14        BY MR. HAYS::

 15        Q.   Let's move to Patient 5.  Do you have

 16   your expert report for Patient 5 in front of you?

 17        A.   Yes, I do.

 18        Q.   How about Doctor Neuhaus's record for

 19   Patient 5?

 20        A.   Yes.

 21        Q.   And how about Doctor Tiller?

 22        A.   Yes.

 23        Q.   And can you tell us the exhibit numbers

 24   for each one of those?

 25        A.   My report is Exhibit 72.  Doctor
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  1   Neuhaus's case file is 20 -- Exhibit 27 and Doctor

  2   Tiller's file is 38, Exhibit 38.

  3        Q.   And from review of the records could you

  4   please describe Patient No. 5?

  5        A.   Patient No. 5 was a 15 year old single

  6   white female from Canada.  Pregnant by consensual

  7   intercourse with a 15 year old boyfriend who was

  8   25 weeks pregnant.

  9        Q.   And how many pages consist of Patient 5's

 10   records from Doctor Neuhaus?

 11        A.   Eight pages.

 12        Q.   Without being told that record came from

 13   Doctor Neuhaus, would it be possible to tell whose

 14   admission record it is?

 15        A.   No, I would not.

 16        Q.   Can you from the patient records what

 17   date and time the patient's appointment was with

 18   Doctor Neuhaus?

 19             THE REPORTER:  I'm sorry.  Can you tell

 20   from the record?

 21        BY MR. HAYS::

 22        Q.   Can you tell from the patient record what

 23   date and time the patient's appointment was with

 24   Doctor Neuhaus?

 25        A.   No, I cannot.
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  1        Q.   From her record can you tell how long she

  2   spent with the patient?

  3        A.   No, I cannot.

  4        Q.   Do you know whether Doctor Neuhaus came

  5   to a diagnosis for this patient?

  6        A.   Yes, I do.

  7        Q.   And how do you know that?

  8        A.   Because there was a DTREE positive

  9   diagnostic report.

 10        Q.   And what was the diagnosis for this

 11   patient?

 12        A.   Major depressive disorder, single

 13   episode, severe without psychotic features.

 14        Q.   Is that the same diagnosis as Patient 2

 15   and 3?

 16        A.   Yes.

 17        Q.   Does this patient's diagnosis have the

 18   same diagnostic criteria for major depressive

 19   disorder as the two previous patients?

 20        A.   Yes.

 21        Q.   And you indicated that that diagnosis was

 22   documented in the DTREE report?

 23        A.   Yes.

 24        Q.   Let's go to that report.

 25        A.   Okay.
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  1        Q.   What page of the record is that?

  2        A.   Page 6 and 7.

  3        Q.   And this also has a number associated

  4   with the diagnosis.

  5        A.   Yes.

  6        Q.   And what is that number?

  7        A.   296.23.

  8        Q.   And is that the same as Patients 2 and 3?

  9        A.   Yes, it is.

 10        Q.   And does that report indicate when the

 11   rating time was?

 12        A.   Well, there is a printed date and time

 13   that is crossed out and replaced by a handwritten

 14   date which appears to have what would -- would --

 15   could be Doctor Neuhaus's initials next to it I

 16   presume that it is.

 17        Q.   And is there a report date and time?

 18        A.   Report date and time there are -- well,

 19   there are -- there is a printed report date and

 20   time and then next to it there is another date

 21   written, handwritten again with what appeared to

 22   be Doctor Neuhaus's initials.

 23        Q.   Okay.  Is that document located within

 24   Doctor Tiller's record?

 25        A.   Yes, it is.
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  1        Q.   Are there any differences?

  2        A.   Doctor Tiller's record it -- it's Bates 4

  3   and on Doctor Tiller's record the dates are only

  4   as -- I'm looking at the wrong one.  I'm sorry,

  5   it's Bates 6 and the dates are only the printed

  6   ones.  They have not been crossed out or -- and

  7   nothing else has been handwritten in and there are

  8   no initials.

  9        Q.   Does it indicate where that document has

 10   been faxed?

 11        A.   Yes.  Well, it appears to have a fax date

 12   and time at the top of it.

 13        Q.   And what's that date and time?

 14        A.   August 13th, 2003, 9:41 a.m.

 15        Q.   Okay.  Let's move back to the patient

 16   record for Doctor Neuhaus and her DTREE.  What is

 17   the significance of this document?

 18        A.   Well, it indicates that Doctor Neuhaus

 19   has applied a diagnosis to this patient's symptoms

 20   and that she has come up with a diagnostic

 21   assessment.  It doesn't -- well, that's the

 22   significance of it.

 23        Q.   And what information does it contain?

 24        A.   Well, it contains some exclusionary

 25   information, but then it contains -- it lists a
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  1   positive finding for seven out of the nine

  2   symptoms of depression.

  3        Q.   And is that the same type of information

  4   that you've testified about in the previous

  5   patients?

  6        A.   Yes.

  7        Q.   Is there any different information on

  8   there?

  9        A.   I don't think so.  I mean they're not --

 10   not all of the symptom criteria that had been

 11   marked yes are the same for each patient has been

 12   diagnosed with depression.  So I could go back and

 13   compare which one has been marked with this

 14   symptom or which one hasn't.

 15        Q.   Let's do it this way, can you tell from

 16   Doctor Neuhaus's patient record for Patient 5 how

 17   Patient 5 met the diagnostic criteria to support

 18   the diagnosis of major depressive disorder?

 19        A.   Well, she -- she was -- there were -- she

 20   -- I'm sorry.  She met the exclusionary criteria.

 21   In other words, there are certain things that are

 22   marked no which puts you into this category, and

 23   then out of the nine symptoms of depression Doctor

 24   Neuhaus entered yes for six out of the nine, and

 25   you have to have five out of nine to meet the
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  1   diagnostic criteria including one of the first

  2   two, so.

  3        Q.   Is there any specific -- strike that.  Is

  4   there any other diagnostic information located

  5   within that file?

  6        A.   There is a type MI Statement dated --

  7   Bates numbered 2 and 3.  Let's take a look at that

  8   MI Statement.  What's the significance of this

  9   statement in relationship to this patient's

 10   diagnosis?

 11        A.   Well, it -- again there is a brief

 12   narrative describing some of the situational

 13   issues for this patient.  And then there is a

 14   brief review of -- or screening for some

 15   depressive symptoms.

 16        Q.   And what does the screening for

 17   depressive symptoms say about this patient?

 18        A.   It says that she is not -- she reports

 19   that she is not really sleeping well and it -- and

 20   it's not possible to tell if this is an in person

 21   or telephone screening, but it does seem that the

 22   person who did the screening talked directly to

 23   the patient from the nature of the comments.  It

 24   says that she is not sleeping well because she

 25   wakes up during the night thinking about how this
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  1   has happened, how she's gotten pregnant.

  2        Q.   Now, is that a symptom of depression or?

  3        A.   Well, insomnia or hypersomnia, excessive

  4   sleeping, can be symptoms of depression.  This

  5   would suggest that she is the not sleeping well

  6   because her -- she's preoccupied with her

  7   pregnancy and distress about her pregnancy.

  8        Q.   So is that --

  9        A.   But -- I'm sorry.

 10        Q.   Is that situational distress?

 11        A.   That is, but it could also be a sign of

 12   depression.  And again the people doing these

 13   screenings were not trained in mental health

 14   assessments and so the weight that one would give

 15   it is, okay, there is a positive finding here that

 16   has to be further explored.  But on the basis on

 17   the face of it if you were just reading this you

 18   wouldn't necessarily say this is someone whose

 19   depressed.  They can't sleep because they're upset

 20   and it's not the same thing.

 21        Q.   What about the next entry?

 22        A.   The next entry is under the -- under the

 23   heading of interest and refers to maintaining

 24   interest in life and that kind of thing,

 25   activities, pleasurable, able to enjoy one's self,
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  1   get pleasure out of activities one used to enjoy,

  2   are you still enjoying them and this patient

  3   responds she doesn't go out of her house, she's

  4   afraid of people -- it says that she is afraid of

  5   people seeing her pregnancy.  She just stays home,

  6   she refuses to have contact with people.  Now,

  7   that would indicate not so much as a loss of

  8   interest in pleasurable activities as it would

  9   embarrassment that other people seeing that she is

 10   pregnant so she doesn't go out where people might

 11   see her which is not anhedonia which is the

 12   symptom that we're talking about when you talk

 13   about loss of interest or pleasure in life.

 14        Q.   Well, what is anhedonia?

 15        A.   Loss of -- it's the second of the two

 16   major criteria for depression.  One of the two

 17   symptoms.  The first one is depressed mood and the

 18   second one anhedonia which basically means loss of

 19   pleasure in life or interest in life.  So if you

 20   used to like going bowling every Wednesday night

 21   and you stopped because you're too depressed, you

 22   just don't care any more, that kind of thing.

 23   Giving up activities that you enjoyed, hobbies

 24   that you enjoyed whether with people or on your

 25   own can be a symptom of depression.
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  1        Q.   Why is this entry showing that it's not

  2   anhedonia?

  3        A.   Well, the description of it this is where

  4   the specific clinical information tells you, you

  5   know, she's reporting here social isolation

  6   basically, it's not -- this -- it -- it's a little

  7   -- and again this is not a -- these documents were

  8   not generated with someone with mental health

  9   assessment training.  Really what this is

 10   referring to is not so much anhedonia, i.e., loss

 11   of interest or pleasure in life but social

 12   isolation.  Often depressed people do not want to

 13   be around other people, it takes too much energy

 14   and effort to interact so they withdraw and prefer

 15   to be by themselves, that's a symptom of

 16   depression.  So here she's saying that she doesn't

 17   go out of her house, she's afraid of people seeing

 18   her pregnancy, she just stays home and refuses to

 19   have contact with people.  The implication is that

 20   she is not going out because she's pregnant and

 21   she's embarrassed or feels uncomfortable, she's

 22   afraid of people seeing her pregnant so she

 23   doesn't want to go out of the house.  That's not

 24   the same thing -- or that she doesn't go out of

 25   the house.  That's not the same thing as saying
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  1   she doesn't want to go out of the house or she

  2   wouldn't enjoy going out of the house.  She's

  3   embarrassed or upset or uncomfortable to be seen

  4   pregnant.  It's different.  It -- could she still

  5   have a loss of interest in pleasure in life.  She

  6   could.  Could she still have social isolation as a

  7   symptom of depression.  She could.  This is a

  8   screening tool and by nonmental health trained

  9   staff member.

 10        Q.   What about the guilt entry -- entry?

 11        A.   Again it says that she feels guilt

 12   regarding the situation that she's in right now.

 13   Again on one hand that's an appropriate response.

 14   On the other hand it could be a sign of

 15   depression, but if you're starting to put now all

 16   of these pieces together you have three pieces of

 17   data that are focused almost entirely on the

 18   pregnancy, so now you're starting to get a feel of

 19   the situational nature of her distress from this

 20   document.

 21        Q.   What about the lack of energy that's

 22   notated?

 23        A.   Yeah.  Well, again, could be a symptom of

 24   depression, no question.  Could also be related to

 25   a third trimester pregnancy and there is no -- no
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  1   notation to indicate consideration or

  2   discrimination, and, again, it's a non -- a staff

  3   member not trained in mental health assessments

  4   you wouldn't necessarily expect that.  They're

  5   going down a checklist, they're asking a question,

  6   and they're writing down the answer and -- and

  7   it's certainly a positive finding, so.

  8        Q.   What about the concentration entry?

  9        A.   Well, it -- it says at night she is alone

 10   and she thinks a lot.  During the daytime she has

 11   a lot -- she has lots of things to distract her

 12   and she's not just sitting and thinking, she has

 13   three younger siblings.  I don't -- I don't know

 14   exactly what that answer means in regard to

 15   concentration.  It's not a direct answer to the

 16   question and I'm not sure what to make of it other

 17   than that she is busy during the day it seems with

 18   her three younger siblings, that's the

 19   implication.

 20        Q.   Is there any other diagnostic criteria

 21   information within this file?

 22        A.   Other than the MI Statement that we're

 23   looking at now?  There is a brief yes or no

 24   checklist that's filed out on the intake page that

 25   indicates that there is a no response, and I have
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  1   no idea how this was generated at all, you know,

  2   who did this other than Doctor Tiller's office

  3   that she doesn't have a history of depression,

  4   alcohol or other substance abuse.  That's all

  5   listed as no.  And other than that and the MI

  6   Statement there is no specific clinical

  7   information about this patient.

  8        Q.   Is there a GAF report?

  9        A.   I'm sorry, yes, there is a GAF report.

 10        Q.   And what page of the record is that on?

 11        A.   Bates 8.

 12        Q.   And what is the report date and time?

 13        A.   8-7-2003.  The rating date is 21 -- time

 14   is 2149 and the report date is 8-7-2003, 2152.

 15        Q.   What's the GAF for this patient?

 16        A.   Twenty-five.

 17        Q.   And what's a GAF rating of 25 mean?

 18        A.   Well, it's -- it's the range or scale

 19   that generically indicates that the patient has

 20   been unable to function in almost all areas.  For

 21   example, she stays in bed all day or has no job,

 22   home or friends.

 23        Q.   Is that the only positive finding on this

 24   report?

 25        A.   No.  It says that she has been able to
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  1   maintain minimal personal hygiene.

  2        Q.   And what's the significance of this

  3   report?

  4        A.   Well, again it's difficult to say because

  5   there is no specific clinical information to

  6   support the rating diagnosis -- the rating, the

  7   number.  It's -- these are the generic statements

  8   from the computer program which are derived from

  9   the DSM, GAF scale.

 10        Q.   Is it similar to other patients' GAF

 11   reports?

 12        A.   It's similar.  It's a different number.

 13   I don't know --

 14        Q.   Are there any other patients that we

 15   reviewed so forth -- so far that have the same GAF

 16   score?

 17        A.   Let me see, a score of 25.  I don't think

 18   that it's had a score of 25 that we've reviewed as

 19   yet.  There are other 25s.

 20        Q.   Now, does a GAF document contain

 21   diagnostic information?

 22        A.   It contains negative findings -- I'm

 23   sorry, it contains negative findings that could be

 24   related to a diagnosis, but in and of itself it --

 25   it's not a diagnostic report.  It's a report of
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  1   functioning and behavioral impairment.  It's --

  2   it's related but it's not congruent.

  3        Q.   So Patient 5 has the same diagnosis of --

  4   as Patient 2 and 3?

  5             MR. EYE:  Objection, leading.

  6             PRESIDING OFFICER GASCHLER:  Overruled.

  7        A.   Patient 5 has the same diagnosis as

  8   Patient 3 and 2, yes.

  9        BY MR. HAYS::

 10        Q.   But there is a different GAF score?

 11        A.   Yes.

 12        Q.   Is there anything within Patient 5's

 13   record that tells you why despite having the same

 14   diagnosis she would have a lower GAF score than

 15   Patient 2 and 3?

 16        A.   No.  And, in fact, this patient who was

 17   found not to be suicidal or in danger of

 18   intentionally hurting herself has a lower GAF

 19   score than the patient who was reported -- let me

 20   see if that was 2 or 3, I think it was 2.  It was

 21   the 10-year-old girl who was reported to be

 22   suicidal at least in one place.  And, again, these

 23   are -- you know -- obviously two patients -- every

 24   patient is going to be different, but there is no

 25   way to tell from the record why Patient 2 is a 35
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  1   and Patient 5 is a 25.

  2        Q.   If you consider the information listed on

  3   the DTREE and the GAF reports of evidence of

  4   Doctor Neuhaus's performance of an evaluation of a

  5   behavioral or functional impact of Patient 5's

  6   condition and symptoms, do you have an expert

  7   opinion as to whether she met the standard of care

  8   in performance of that evaluation?

  9        A.   If these are representative, then yes.

 10        Q.   And what is your opinion?

 11        A.   Again, sadly if these are representative

 12   she did not meet the standard of care.

 13        Q.   Why not?

 14        A.   Because there is -- because there is no

 15   evidence of a mental health evaluation or a

 16   complete mental status examination.

 17        Q.   What would she need to do or what would

 18   need to be done for that patient in order to meet

 19   the standard of care?

 20        A.   Doctor Neuhaus would have had to do her

 21   own evaluation exploring the symptoms or the

 22   findings in the -- in the MI screening, and as

 23   well as psychiatric history, present disorder,

 24   past disorders, if any, medical history, family,

 25   social, and functional -- functional history and
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  1   mental status exam with both positives and

  2   negatives.  At least some.

  3        Q.   Now, you mentioned mental status

  4   examination.  If you consider the information

  5   listed on the DTREE and GAF reports as

  6   documentation of Doctor Neuhaus's performance of

  7   Patient 5's mental status examination, do you have

  8   an expert opinion as to whether she met the

  9   standard of care in her performance of that mental

 10   status examination?

 11        A.   Yes, I do.

 12        Q.   And what is your opinion?

 13        A.   That she did not.

 14        Q.   And why is that?

 15        A.   Because there are no -- there is no

 16   indication of -- of -- of what the positive

 17   findings are that are an essential element of the

 18   mental status examination.  There are -- there is

 19   documentation if you consider this documentation

 20   in the mental status examination, there are

 21   elements in there that would have to be included,

 22   but other elements are not included.  So, for

 23   example, with the GAF of 25 and the range of --

 24   she stays in bed -- for example, she stays in bed

 25   all day.  An individual -- if that's the basis of
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  1   -- of the rating, I'm just saying if, a mental

  2   status examination would demonstrate a lethargic,

  3   lack of -- a patient with lack of energy who could

  4   barely bring herself to answer questions, who was

  5   exhibiting minimal interest in her surroundings.

  6   That's what staying in bed all day means is that

  7   you have no desire to get up, get out, do

  8   anything.  You don't have the energy or the

  9   interest if it's depression, or no home, job or

 10   friends.  Well, those would be very significant

 11   findings that again you would see reflected in a

 12   mental status examination is that she can't

 13   concentrate enough in order to maintain.  And,

 14   again, as an adolescent you would be talking about

 15   school rather than job, but that she couldn't

 16   maintain concentration enough to function at

 17   school or -- or to have social skills enough to

 18   interact with other people and maintain

 19   friendships.  So there is -- there is a lot of

 20   information that should be there that isn't in

 21   regard to mental status examination.

 22        Q.   So what would be required to be performed

 23   in order to meet the standard of care for a mental

 24   health status examination on Patient 5?

 25        A.   Well, as I said a personal evaluation
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  1   that records pertinent positives, as well as

  2   negatives, and if the computer program doesn't

  3   write them down, then a place for you to write

  4   them down yourself.

  5        Q.   And you mentioned that there was missing

  6   elements, what missing elements of this mental

  7   status examination are there?

  8        A.   Well, a mental status examination, a

  9   formal and it's not necessarily required that it

 10   be a formal examination, but even an informal

 11   examination when you have someone who's got that

 12   low of a GAF score you want to record their

 13   presentation.  As I said, she is someone who stays

 14   in bed all day, how is she acting with you.  Their

 15   level of alertness, awareness of their

 16   surroundings, orientation.  Again it doesn't have

 17   to be formally, it can be informally.  Some of

 18   that very basic information is not there.  Her

 19   cognitive functioning there is -- is something

 20   that you would want to evaluate, particularly if

 21   you're going to undertake a surgical procedure you

 22   want to know how much this person understands

 23   about the situation and their -- and the procedure

 24   and the pros and cons and alternative treatment

 25   and all that kind of thing, and someone who is
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  1   cognitively impaired, i.e. theoretically unable to

  2   function in almost all areas to some extent

  3   implies some cognitive impairment.  It doesn't

  4   come straight out and say it.  You would want to

  5   see some documentation of their cognitive function

  6   and again it could be informal.

  7        Q.   Now, you also mentioned in your testimony

  8   a mental health evaluation.  What would need to be

  9   -- well, strike that.  If you consider the

 10   information listed on the DTREE and GAF reports as

 11   evidence of Doctor Neuhaus's performance of

 12   Patient 5's mental health examination --

 13   correction, mental health evaluation, do you have

 14   an expert opinion as to whether she met the

 15   standard of care in her performance of Patient 5's

 16   mental health evaluation?

 17        A.   Yes, I do.

 18        Q.   And what is your opinion?

 19        A.   She did not.

 20        Q.   And why not?

 21        A.   Because there is no evidence of a

 22   personal evaluation that reviewed her present

 23   status, her history, her psychosocial

 24   circumstances or that documents clinically

 25   significant data specific to this patient.
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  1        Q.   Do you have an expert opinion as to

  2   whether Doctor Neuhaus met the standard of care in

  3   documentation in regards to this patient record?

  4        A.   Yes.

  5        Q.   And what is your opinion?

  6        A.   Regretfully she has not.

  7        Q.   Why not?

  8        A.   Again there is nothing to indicate except

  9   for the initials on the dates -- let me make sure

 10   that's correct.  And possibly initials on the MI

 11   Statement that Doctor Neuhaus personally conducted

 12   or personally -- I'm sorry -- could you ask me the

 13   question again, I lost my train of thought.

 14        Q.   Why do you have the opinion that Doctor

 15   Neuhaus did not meet the standard of care in

 16   documentation in regards to his patient record?

 17        A.   Aside from the fact that you can't

 18   determine when the date of the evaluation or the

 19   length of the evaluation, you cannot determine

 20   from this documentation what Doctor Neuhaus's

 21   process of evaluation was that led her to the

 22   conclusions that this patient has a major

 23   depressive disorder and a GAF of 25.  In addition,

 24   her signature, although her initials do appear on

 25   here, they appear on the DTREE positive in -- in
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  1   changing a date, and they appear on the MI

  2   Statement which was generated by Doctor Tiller's

  3   office.  There is no evidence in here that she

  4   herself conducted a personal evaluation and

  5   elicited specific clinical information herself

  6   regarding this patient.

  7        Q.   What would make Doctor Neuhaus's GAF and

  8   DTREE report reflect adequate documentation of

  9   these evaluations?

 10        A.   Well, again, a date of the -- that was

 11   clearly a date related to the appointment time.

 12   How much time was spent in an appointment is also

 13   -- is also an element of doing a mental health

 14   evaluation.  It's obviously not possible to do a

 15   comprehensive consultation in a very brief amount

 16   of time, especially in complex cases.  So amount

 17   of time, date of the -- date of the appointment,

 18   and the positive findings from her own

 19   individualized mental health assessment of this

 20   patient.

 21        Q.   Now, does the patient record indicate

 22   what language Patient 5 spoke?

 23        A.   Yes.

 24        Q.   And what was that language?

 25        A.   It says patient speaks only French.
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  1        Q.   Have you ever had patients who do not

  2   speak your language?

  3        A.   Yes.

  4        Q.   And are there any special accommodations

  5   that are required when a patient does not speak

  6   the same language as the physician?

  7        A.   Yes.

  8        Q.   And what are they?

  9        A.   Well, one needs an interpreter or a

 10   translator.

 11        Q.   Why is that?

 12        A.   Because if you don't speak the same

 13   language you can't communicate the necessary

 14   information.  You can't ask a question and you

 15   can't understand an answer.

 16        Q.   Let's move on to Patient 7.  Do you have

 17   your expert report for Patient 7 in front of you?

 18        A.   Yes, I do.

 19        Q.   And what exhibit number is that?

 20        A.   That is Exhibit 74.

 21        Q.   And do you have Doctor Neuhaus's record

 22   for Patient 7 in front of you?

 23        A.   Yes, that is Exhibit 29.

 24        Q.   And do you have Doctor Tiller's record

 25   for Patient No. 7 in front of you?
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  1        A.   Yes.

  2        Q.   And from your review of the records can

  3   you please describe Patient 7?

  4        A.   Patient 7 is a 15 year old single

  5   African-American female, pregnant by consensual

  6   intercourse, and is approximately 25 weeks

  7   pregnant.

  8        Q.   And how many pages consist of Patient 7's

  9   record for Doctor Neuhaus's patient record?

 10        A.   Let's see, seven pages.

 11        Q.   And without being told that record came

 12   from Doctor Neuhaus would it be possible to tell

 13   whether it was her patient  record?

 14        A.   No.

 15        Q.   And why is that?

 16        A.   There is nothing in the seven pages that

 17   contains a signature or a medical document which

 18   appears to be generated by Doctor Neuhaus.  The

 19   only place her name appears is on an authorization

 20   to disclose protected health information form and

 21   it's typed on that form.

 22        Q.   And is that the same type of record that

 23   we talked about in a prior patient?

 24        A.   Yes.

 25        Q.   Is it any different than that?
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  1        A.   Well --

  2             MR. EYE:  Again I object to that as

  3   vague.

  4             PRESIDING OFFICER GASCHLER:  Sustained.

  5        BY MR. HAYS::

  6        Q.   Is that record any different but for the

  7   name than the previous patient that -- where that

  8   appeared?

  9        A.   The typed portion of the form is

 10   identical including Doctor Neuhaus's name.

 11        Q.   And does that record's presence within

 12   that patient record positively identify Doctor

 13   Neuhaus's record?

 14        A.   No.

 15        Q.   Why not?

 16        A.   Because -- because it's a form and

 17   patients -- copies of patient's files when made go

 18   back and forth between doctors, forms like this

 19   are often copied and included in the record.  Just

 20   for example the intake sheet which is Bates -- is

 21   it Bates -- there is no Bates number on this

 22   intake sheet.

 23        Q.   Is it the first page of the --

 24        A.   Yes.  It's the first page of the record.

 25   It says referral source.  Name, Granite City, Hope
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  1   Clinic something and it's typed on there.  That

  2   form could have come from a referral source or

  3   from Doctor Tiller's records.

  4        Q.   From the patient record can you tell what

  5   date and time the appointment was for Patient 7

  6   with Doctor Neuhaus?

  7        A.   No, I cannot.

  8        Q.   From Doctor Neuhaus's record can you

  9   determine how long the patient interview was?

 10        A.   No, I cannot.

 11        Q.   Do you know whether Doctor Neuhaus came

 12   to a diagnosis for Patient 7?

 13        A.   Yes, I do.

 14        Q.   And how do you know that?

 15        A.   There is a DTREE positive diagnostic

 16   report.

 17        Q.   And what was the diagnosis for Patient 7?

 18        A.   Major depressive disorder, single

 19   episode, severe without psychotic features.

 20        Q.   Is that the same diagnosis as Patient 2,

 21   3 and 5?

 22        A.   Yes, it is.

 23        Q.   And that patient has the same diagnostic

 24   criteria for major depressive disorder that must

 25   be met?
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  1        A.   Well, again, not all the specific

  2   criteria or exactly the same, but the ones that

  3   are listed are the same nine -- are out of the

  4   same nine and they would have to be in order to

  5   have the same diagnosis.

  6        Q.   Well, let's go to the DTREE report that

  7   you mentioned.

  8        A.   Okay.

  9             MR. EYE:  Counsel, can I inquire?  Is

 10   there a Bates stamp on this DTREE for Patient 7?

 11             MR. HAYS:  Do you want me to answer?  The

 12   answer is no.

 13             MR. EYE:  Okay.  I just wanted to make

 14   sure we were looking at the same one.  I didn't --

 15   I didn't see a Bates stamp.  I didn't know if I

 16   was looking at the right document.

 17             MR. HAYS:  Okay.

 18             MR. EYE:  I beg your pardon for

 19   interrupting you, sir.

 20        BY MR. HAYS::

 21        Q.   And what is the significance of this

 22   DTREE report?

 23        A.   Well, it indicates that Doctor Neuhaus

 24   came to a diagnostic opinion or an opinion

 25   regarding diagnosis for this patient.
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  1        Q.   And what is the date and time of the

  2   rating?

  3        A.   The date and time of the rating is

  4   9-9-2003, 1521.

  5        Q.   And what about the report date and time?

  6        A.   Same date, 1523.

  7        Q.   And what's the significance of the number

  8   of 296.23?

  9        A.   Again that's the -- simply the code

 10   that's assigned to that diagnosis in the DSM.

 11        Q.   And what's the -- or what's this document

 12   telling you about this patient?

 13        A.   The -- specifically about the patient.

 14   There is no specific clinical information

 15   contained within these generic diagnostic

 16   statements.  Broadly speaking it says that the

 17   patient must have had positive findings in some of

 18   these areas for this diagnosis to be assigned, and

 19   it -- the patient must have also met the

 20   exclusionary criteria including the exclusion of

 21   the direct physiological effects of the general

 22   medical condition.

 23        Q.   Can you tell from the record how the

 24   patient met those exclusionary indicators?

 25        A.   Not from any evaluation or by any -- of a
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  1   mental health nature.  There is an MI Statement

  2   that indicates some of the things that might be

  3   related to this, but could not form the basis of

  4   an evaluation because that is a screening tool

  5   used by a nonmentally health trained staff member

  6   in Doctor Tiller's clinic.

  7        Q.   Let's take a look at that MI Statement,

  8   can you find that one, and what is that

  9   information that you were talking about from that

 10   MI Statement?

 11        A.   Well, again there is that review of

 12   symptoms based on the mnemonic SIGECAPSS,

 13   S-I-G-E-C-A-P-S-S.  So that's a mnemonic that the

 14   clinic staff person used to ask these specific

 15   questions:  How are you sleeping or has there been

 16   any change in your sleep so this patient reported

 17   that she has been taking more naps.  So you could

 18   go from I've been taking more naps to the

 19   diagnostic criteria there has been insomnia or

 20   hypersomnia every day, but that would be -- that

 21   would be a very big stretch absent a specific

 22   mental health evaluation regarding whether taking

 23   more naps every day is connected to the -- to a

 24   pathological symptom of hypersomnia, excessive

 25   sleeping related to depression.
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  1        Q.   Well, if it was hypersomnia why would

  2   there be an indication that insomnia was a

  3   possibility, too, on the DTREE?

  4        A.   Because the DTREE is a yes or no

  5   algorithm that allows you to document that there

  6   has been a change in sleep.  Has there been --

  7   basically another way to paraphrase this question

  8   is has there been a significant change in sleep.

  9   A significant sleep in change can mean you're

 10   either sleeping less or sleeping more.  Okay.  So

 11   the DSM in stating the criteria for depression

 12   specifically allows either one as a symptom of

 13   depression, insomnia or hypersomnia.  But the

 14   DTREE doesn't tell you which one this patient has.

 15   It simply documents again to paraphrase that there

 16   has been a significant change in this patient's

 17   sleeping patterns according to the diagnostic

 18   criteria.

 19        Q.   Now, the DTREE also talks about guilt.

 20   Does the MI Statement also speak about guilt?

 21        A.   Yes, it does.

 22        Q.   And what does it say?

 23        A.   It says I feel guilty that I made the

 24   decision to let another person talk me into

 25   something.  I'm not -- I think it says I'm not
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  1   grown.  People will look at me, their whole

  2   perspective will change.

  3        Q.   Now, is that excessive or inappropriate

  4   guilt as indicated by the DTREE?

  5             MR. EYE:  Objection, I think that calls

  6   for speculation.

  7             MR. HAYS:  I think it goes directly to

  8   her opinion whether the symptom that has been

  9   described on the page is one that would meet the

 10   diagnostic criteria for the diagnosis?

 11             PRESIDING OFFICER GASCHLER:  Objection,

 12   overruled.

 13        A.   It might and it might not.  On the face

 14   of it, it doesn't look like it would, but the fact

 15   that the screening instrument comes up positive in

 16   so many categories would require that a skilled

 17   mental health assessment be conducted to determine

 18   if that guilt was excessive or not.  The weight

 19   that you give to this instrument, first of all

 20   it's a screening instrument.  Screening

 21   instruments don't establish diagnoses.  Second,

 22   the person using the screening instrument is not a

 23   trained mental health professional, and so they --

 24   they have to give that weight that the person's

 25   skills are not going to be of a level that
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  1   necessarily allow them to discriminate between

  2   what's a significant symptom and what isn't.  The

  3   fact that it comes up positive, you know, on a

  4   screening tool no problem, but then there are

  5   subsequent steps to get from there to a diagnosis

  6   and those are the pieces that are missing.  You --

  7   if you do those appropriate steps which form the

  8   basis of the standard of care assessment and you

  9   come to a conclusion that another doctor doesn't

 10   disagree with -- that another doctor doesn't agree

 11   with, that's -- that's fine, I mean doctors can

 12   disagree.  The issue is whether that evaluation

 13   and appropriate evaluation took place between the

 14   time the MI Statement was generated and the time

 15   this DTREE positive diagnostic report was

 16   generated, and what goes into that evaluation are

 17   all of the elements that we have repeatedly

 18   discussed and -- and the more so for children and

 19   adolescents.

 20        Q.   So could the MI statements information

 21   base -- be used solely to base the diagnosis of

 22   the major aggressive disorder?

 23        A.   No.

 24        Q.   Why not?

 25        A.   For -- for the reasons I just stated.  It
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  1   is a screening instrument, it does not establish a

  2   diagnosis, it establishes indications for further

  3   diagnostic assessment by a mental health

  4   professional or by a doctor trained in mental

  5   health assessment comparable.

  6        Q.   Is there is any indication from this

  7   patient record that that occurred?

  8        A.   There is not unfortunately.

  9        Q.   Now, is there a GAF report in this

 10   document as well --

 11        A.   Yes.

 12        Q.   -- or this patient record, excuse me?

 13        A.   Yes.

 14        Q.   And what's the GAF rating for this

 15   patient?

 16        A.   Fifteen.

 17        Q.   And what was the rating date and time?

 18        A.   9-9-2003, 1523 is the rating date and

 19   time.  The report date and time is 9-9-2003, 1525.

 20        Q.   And how many minutes separates the report

 21   -- the rating date and time and the report date

 22   and time?

 23        A.   Two minutes.

 24        Q.   So what is this document telling you

 25   about this patient?
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  1        A.   Broadly speaking the GAF rating of -- in

  2   the 1 to 10 range is extraordinarily low and

  3   usually indicates that the patient in acute

  4   psychiatric crisis.  Again understanding that this

  5   is supposed to be based on psychiatric symptoms or

  6   that psychiatric symptoms are supposed to be the

  7   basis for the impairment that had led to the

  8   rating.  Okay.  So this is someone -- that rating

  9   typically communicates that information, and under

 10   the range statement the GAF rating is in the range

 11   of 11 to 20 because of the following criteria.

 12   There is the positive statement the patient has

 13   been in some danger of hurting herself or others

 14   as a consequence of her impaired judgment.

 15        Q.   Now, you spoke about acute psychic -- or

 16   psychiatric crisis that this patient was under,

 17   can you explain that?

 18        A.   Well, psychiat -- an acute psychiatric

 19   crisis is typically considered to be symptoms so

 20   severe that they result in imminent danger to

 21   self, others, or inability to care for one's self

 22   that puts one in danger of harm.  For example, not

 23   coming in -- you know, being homeless and -- due

 24   to psychiatric reasons and the temperature is

 25   going to be below zero and you are -- you don't --
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  1   because of your psychiatric symptoms you are in

  2   danger of freezing to death outside, so.

  3        Q.   Now, what's the MI Statement say about

  4   suicide?

  5        A.   It says that it denies thoughts of

  6   suicide.

  7        Q.   So --

  8        A.   But it does say that she has thoughts of

  9   miscarriage.  In other words, wanting to get rid

 10   of the pregnancy and some -- some thoughts about

 11   how she might go about doing that.

 12        Q.   And what's the DTREE say about suicide?

 13        A.   The DTREE says there have been recurrent

 14   thoughts of death or current suicidal ideation

 15   without a specific plan or a suicide attempt or a

 16   specific plan for committing suicide.

 17        Q.   Is there any information in this record

 18   that explains how the patient denied suicide on

 19   the MI Statement, but then apparently there is a

 20   recurrent thought of death, recurrent suicidal

 21   ideation without a specific plan or suicide

 22   attempt or specific plan for committing suicide?

 23        A.   No.

 24             MR. EYE:  I'm sorry.

 25             THE WITNESS:  I'm sorry.
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  1             MR. EYE:  That was a compound question

  2   but I'll withdraw the objection.

  3             THE WITNESS:  Sorry.

  4             MR. EYE:  That's all right.  Not your

  5   fault.

  6        BY MR. HAYS::

  7        Q.   Is that something that should be noted

  8   within the record?

  9        A.   Yes.

 10        Q.   Why?

 11        A.   Because it's a crisis.  If someone is

 12   suicidal, that -- those are grounds for commitment

 13   in pretty much every state.  If someone is

 14   imminently suicidal with a plan, those are grounds

 15   for psychiatric commitment -- involuntary

 16   psychiatric commitment to save a person's life.

 17   It is considered a medical emergency.

 18        Q.   Is there any evidence on -- within this

 19   record that indicates how that was addressed with

 20   this patient?

 21        A.   There is not.

 22        Q.   Now, does Patient 7 have the same GAF

 23   stores as Patient 2, 3 and 5?

 24             MR. EYE:  Object on the grounds of

 25   relevancy.
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  1             PRESIDING OFFICER GASCHLER:  How so?

  2             MR. HAYS:  Your Honor, we're going to

  3   compare that their GAF scores are different,

  4   however, they have the same diagnoses and there is

  5   no differentiation between any of those patients

  6   of why they have different GAF scores within the

  7   record.

  8             MR. EYE:  Again, what's the relevance in

  9   terms of the -- of the objectives that we're

 10   trying to achieve in this proceeding?

 11             MR. HAYS:  That the documentation that's

 12   contained within her patient records really says

 13   nothing about any of those patients.

 14             MR. EYE:  But that -- you can certainly

 15   make that argument but the fact that there is a

 16   coincidence of scores doesn't say anything about

 17   the substance of what these records show, and he's

 18   been going through this -- the substance of these

 19   with the witness and I just don't see any

 20   relevance in terms of what consistency or

 21   inconsistency is there as far as the scores there.

 22             PRESIDING OFFICER GASCHLER:  I have to

 23   agree with Mr. Eye, I don't see it as relevant.

 24             MR. HAYS:  I'll move on.

 25        BY MR. HAYS::
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  1        Q.   Is there any documentation located within

  2   Doctor Neuhaus's record that would be the basis

  3   for a determination of a GAF rating of 15?

  4        A.   There is the MI Statement which includes

  5   the comments about -- thoughts about how to induce

  6   a miscarriage.  Other than that there is not.  And

  7   again that -- that's a screening evaluation and

  8   not a mental health evaluation.

  9        Q.   So if you considered the information

 10   listed on the DTREE and the GAF reports of

 11   evidence of Doctor Neuhaus's performance of an

 12   evaluation of the behavioral or functional impact

 13   of Patient 7's conditions and symptoms, do you

 14   have an expert opinion as to whether she met the

 15   standard of care in the performance of that

 16   evaluation?

 17        A.   Yes.

 18        Q.   And what is it?

 19        A.   That regrettably she did not.

 20        Q.   Why not?

 21        A.   Because there is no evidence that --

 22   based on the documentation there is no evidence

 23   that Doctor Neuhaus actually evaluated this

 24   patient.  In addition, there is no specific

 25   clinical information generated by Doctor Neuhaus
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  1   to demonstrate that she went further than the

  2   screening evaluation to determine whether things

  3   complained of on the screening evaluation

  4   constituted psychiatric symptomatology consistent

  5   with psychiatric diagnosis.

  6        Q.   If you consider the information listed on

  7   the DTREE and GAF reports as evidence of Doctor

  8   Neuhaus's performance of Patient 7's mental status

  9   --

 10             THE REPORTER:  Slow down.  If you

 11   consider -- after the GAF reports.

 12        Q.   As evidence of Doctor Neuhaus's

 13   performance of Patients 7's mental status

 14   examination, do you have an expert opinion as to

 15   whether she met the standard of care in her

 16   performance of that mental status examination?

 17        A.   Yes, I do.

 18        Q.   And what is it?

 19        A.   Again regrettably she did not.

 20        Q.   Why?

 21        A.   Because Doctor Neuhaus makes -- in

 22   addition to the elements that are lacking such as

 23   specific details regarding cognitive functioning,

 24   and presentation of the patient.  She also

 25   indicates through this GAF report that she has a
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  1   positive finding of what for all intents and

  2   purposes is a psychiatric emergency or close to a

  3   psychiatric emergency without listing any of the

  4   specific information -- clinical information that

  5   would support that or that would help guide a

  6   treatment intervention.

  7        Q.   If you consider the information listed on

  8   the DTREE and GAF reports as evidence of Doctor

  9   Neuhaus's performance of Patient 7's mental health

 10   evaluation, do you have an expert opinion as to

 11   whether she met the standard of care in the

 12   performance of Patient 7's mental health

 13   evaluation?

 14        A.   Yes.

 15        Q.   And what is it?

 16        A.   Again, sadly she did not.

 17        Q.   Why not?

 18        A.   Because it does not indicate date, a

 19   length of examination or any specific clinical

 20   information about this patient generated by Doctor

 21   Neuhaus, nor a formal or informal mental status

 22   exam that -- that revealed significant positive

 23   and negative findings.

 24        Q.   Do you have an expert opinion as to

 25   whether Doctor Neuhaus met the standard of care in
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  1   documentation with regards to this patient?

  2        A.   She did not.

  3        Q.   Why not?

  4        A.   Again, these -- these computer-generated

  5   reports with no -- contain no specific clinical

  6   information regarding this patient, and, in fact,

  7   within themselves without further explanation

  8   leave many questions about the findings

  9   unanswered.  Again, insomnia or hypersomnia, loss

 10   of appetite, increase in appetite.  The yes

 11   answers are not sufficient in terms of

 12   documentation to questions that involve the

 13   conjunction or.

 14        Q.   Why not?

 15        A.   Because it doesn't tell you which it is.

 16   It doesn't tell you what the problem is.  It's as

 17   if I said, do you want an apple or do you want

 18   cream -- cheesecake and you say yes.  Well, I

 19   could infer from that that you're hungry, but I

 20   don't know what you want.  Yes or no is not an

 21   answer to a question with conjunction or unless

 22   you add specific information that clarifies the

 23   yes response and that is not in here.

 24        Q.   So what would make Doctor Neuhaus's GAF

 25   and DTREE reports reflect adequate documentation



9/13/2011 FORMAL HEARING, VOL. 2 386

  1   of the evaluation?

  2        A.   If they documented that an evaluation

  3   that reviewed history, current and past

  4   psychiatric history including past treatment, if

  5   any, medical history, family, the psychosocial

  6   history and a formal or informal mental status

  7   exam with positive and negative findings.  And,

  8   again, in these patients evidence of consideration

  9   of their -- the influence of an unwanted pregnancy

 10   on their emotional presentation.

 11             MR. HAYS:  We've been going for about

 12   almost a little over an hour, do you need a break

 13   or?

 14             THE WITNESS:  I don't know.  I'm okay.  I

 15   mean it --

 16             MR. HAYS:  Well, let's move on to Patient

 17   9 then.

 18        A.   Okay.

 19        Q.   Do you have your expert report for

 20   Patient 9 in front of you?

 21        A.   Yes, I do.

 22        Q.   And what is the exhibit number?

 23        A.   Seventy-six.

 24        Q.   What about Doctor Neuhaus's record for

 25   Patient 9?
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  1        A.   Thirty-one.

  2        Q.   And for Doctor Tiller's record for

  3   Patient 9?

  4        A.   Forty-two.

  5        Q.   And from your review of the records could

  6   you please describe Patient 9?

  7        A.   Patient 9 is a sing -- 15-year-old girl

  8   from Illinois or a teenager, pregnant by

  9   consensual intercourse, 25 plus weeks pregnant.

 10        Q.   How many pages consist of Patient 9's

 11   records for doctor?

 12        A.   Ten.

 13        Q.   And without being told that record came

 14   from Doctor Neuhaus would it be possible to tell

 15   whose physician record it is?

 16        A.   No.

 17        Q.   Why not?

 18        A.   There is no identifying information that

 19   would identify it as Doctor Neuhaus's record.

 20        Q.   Do you know whether Doctor Neuhaus came

 21   to a diagnosis for Patient 3?

 22        A.   For patient?

 23        Q.   Or, excuse me, strike that.  For Patient

 24   9?

 25        A.   Yes, I do.
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  1        Q.   And how do you know that?

  2        A.   Because there is a DTREE positive

  3   diagnostic report.

  4        Q.   And what is the diagnosis for Patient 9?

  5        A.   Major depressive disorder, single

  6   episode, severe without psychotic features.

  7        Q.   And is that the same as the previous

  8   patients but for Patient 1?

  9             MR. EYE:  Objection, relevance.  The fact

 10   that there happens to be a similarity in diagnosis

 11   has nothing to do with the relevant aspects of

 12   this proceeding.

 13             MR. HAYS:  The only thing I'm going for

 14   is that we've already discussed the diagnostic

 15   criteria and not have her go back into the same

 16   diagnostic criteria again.

 17             MR. EYE:  Well --

 18             MR. HAYS:  Or the basis of the diagnostic

 19   -- the GAF -- the diagnostic criteria that's

 20   located within the DSM.

 21             PRESIDING OFFICER GASCHLER:  I was here

 22   this morning when she went through that.

 23             MR. HAYS:  Okay.

 24             PRESIDING OFFICER GASCHLER:  I know that

 25   she went through it so it's in the record.  The
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  1   objection is sustained.

  2        BY MR. HAYS::

  3        Q.   And where is the diagnosis documented for

  4   doctor -- for patient number --

  5             MR. EYE:  Nine.

  6             MR. HAYS:  Nine.  Thank you.

  7        A.   It's Bates page 7 and 8.

  8        BY MR. HAYS::

  9        Q.   And what is that document?

 10        A.   That's the DTREE positive report --

 11   positive diagnostic report.

 12        Q.   And what is that document telling you?

 13        A.   That Doctor Neuhaus came to the

 14   conclusion that this patient had major depressive

 15   disorder, single episode, severe without psychotic

 16   features.

 17        Q.   Is it telling you anything else?

 18        A.   That the consideration of physiological

 19   effects of the pregnancy were not considered a

 20   medical condition that would influence some

 21   psychiatric diagnosis.

 22        Q.   Why is that?

 23        A.   Because again the exclusion found on page

 24   8 with the depressive episode is not due to the

 25   direct physiological effects of a general medical
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  1   condition.

  2        Q.   Does it indicate how the pregnancy did

  3   not apply?

  4        A.   No.

  5        Q.   Would that be important to document?

  6        A.   It would be important to document in the

  7   course of a mental health evaluation what

  8   complaints or symptoms are due to pregnancy versus

  9   a pathological psychiatric condition if possible.

 10   So some consideration that there might be a

 11   difference would need to be documented or at least

 12   the fact that it had been considered.

 13        Q.   Okay.  Can you tell from Doctor Neuhaus's

 14   patient record how this patient met the diagnostic

 15   criteria to support the diagnosis?

 16        A.   No, I cannot.

 17        Q.   Could the MI Statements of admission be

 18   used to support the diagnosis in this patient's

 19   record?

 20        A.   Again, theoretically it could provide

 21   some support to a diagnostic mental health

 22   evaluation, but the MI indicators are -- as they

 23   stand are a screening tool generated by nonmental

 24   health professional who you would not expect

 25   necessarily to -- and it may not have been their
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  1   task to differentiate between a psychiatric

  2   symptom and something relevant -- something that's

  3   directly caused, for example, by the pregnancy.

  4   So this is a patient who reports that -- I think

  5   this is the patient who reports that she is not

  6   able to play basketball, that she runs slower, I'm

  7   not as quick.  Well, she's in her third trimester

  8   of pregnancy.  I'm sure she does run slower.  I'm

  9   sure she is not quite as quick.  I don't -- I

 10   don't know that that would of itself count as what

 11   is called psychomotor retardation.  In other

 12   words, slowing down because one doesn't have the

 13   energy because one's mood is so depressed.  That's

 14   the kind of assessment that you would want to see

 15   the mental health evaluation make.

 16        Q.   So this MI indicators document, does it

 17   show any symptoms of depression?

 18        A.   Possibly because it's a screening

 19   indicator and it's screened positive for multiple

 20   symptoms, but it's not clear that those really are

 21   symptoms.  They may be consequences of being

 22   pregnant.  They could be symptoms even if they are

 23   consequences of being pregnant, but again to get

 24   from these reports to a diagnostic assessment

 25   there is a process that has to be gone through.
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  1        Q.   Do you have any examples of any other

  2   additional examples within this MI indicator?

  3        A.   Well, under -- again, under sleep she

  4   reports some nights I can't sleep, some I can,

  5   this is on my mind.  I feel I let everybody down.

  6   So is this someone who has got an insomnia symptom

  7   related to depression, or is this someone who's

  8   having trouble sleeping because she's so upset

  9   about being pregnant and feeling like she let

 10   everybody down?  Okay.  It sounds from the MI

 11   indicator form or document that it's the latter.

 12   Could -- you would need a mental health

 13   professional to make the assessment of whether it

 14   actually meets the criteria for the change in

 15   sleep due to a psychiatric diagnosis.  All right.

 16   Interests.  I used to play basketball a lot.  I

 17   don't really play any more.  Okay.  In parentheses

 18   it says how come?  Which typically indicates

 19   that's a follow-up question to someone's response.

 20   It's like it's not fun any more.  It's like I have

 21   more important things to think about, and I don't

 22   feel like doing something that I can't go on and

 23   do.  And then -- again, the follow-up question, do

 24   you feel that part of your life is gone?  And the

 25   answer, yeah.  Now, there are multiple psychiatric
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  1   implications to that very brief interchange.

  2   Well, again, we mention, one, third trimester

  3   pregnancy, she used to play basketball a lot.  It

  4   would not be surprising if she is no longer

  5   playing basketball a lot.  If it's not fun any

  6   more.  Remember, you're dealing with a 15 year

  7   old. What does a 15 year old mean by it's not fun

  8   any more?  Is it -- it's something that you would

  9   have to tease out.  Is it that it's not fun any

 10   more because she can't enjoy herself, or is it not

 11   fun any more because she's in her third trimester

 12   of pregnancy and it's physically uncomfortable or

 13   unpleasant.  Okay.  She goes on to say I don't

 14   feel like doing something that I can't go on and

 15   do.  To -- there is an implication that there is

 16   some physical reason or some obstacle to her going

 17   on and playing basketball.  Presumably that's the

 18   pregnancy but again you would want to tease that

 19   out.  And then the last statement do you feel like

 20   that part of your life is gone?  And she says

 21   yeah.  Could that be a sign or symptom of

 22   depression?  Yes, it could.  Could it be a -- a

 23   part of the issue of the developmental stage of a

 24   15 year old for whom the only thing typically --

 25   the only thing that's happening is what is
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  1   happening right now.  Because even if she were to

  2   go on and have this baby, she theoretically unless

  3   there was a problem could play basketball if she

  4   wanted to.  It's not clear why -- you know, women

  5   who have babies can also play basketball after

  6   they're no longer pregnant and they get back into

  7   shape, et cetera, whatever.  So why does she feel

  8   like that part of her life is gone.  Is it a

  9   reflection of her developmental stage where

 10   teenagers typically don't see past tomorrow?  Or

 11   is it an indication of a sense of depression that

 12   her life is over, that even if she were to have

 13   this baby that she could never play basketball

 14   again somehow because she had a baby.  I don't

 15   know.  But you can see in just, you know, three

 16   short questions and answers there is a wealth of

 17   information that would need to be teased out to

 18   see whether her saying I used to play basketball a

 19   lot, now I don't play basketball is a sign of a

 20   psychiatric disorder or simply a sign of a third

 21   trimester -- or associated with a third trimester

 22   pregnancy in a girl who is 15 years old.

 23        Q.   Is there any indication within Doctor

 24   Neuhaus's record that she teased out that

 25   information?
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  1        A.   No, there is not.

  2        Q.   Is there a GAF report in this record

  3   also?

  4        A.   Yes, there is.

  5        Q.   And when was this GAF rating date and

  6   time?

  7        A.   11-5-2003, 1247 is the rating date and

  8   time.  The report date and time is the same date,

  9   1249 is the time.

 10        Q.   And how many minutes separate the rating

 11   date and time and the report date and time?

 12        A.   Two minutes.

 13        Q.   And what is this information from this

 14   GAF report conveying to you?

 15        A.   That the Doctor Neuhaus came to the

 16   conclusion that the patient has major impairment

 17   in several areas of judgment such as work or

 18   school, family relations, judgement, thinking or

 19   mood. But, again, that's a generic statement taken

 20   from the GAF scale itself and does not tell me

 21   anything specific about the positive findings in

 22   this patient.  The negative findings again are

 23   present, not suicidal, not violent, not in danger

 24   of hurting herself or others as a consequence of

 25   unimpaired judgement and a positive finding that
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  1   she is maintaining personal hygiene.

  2        Q.   Is there any information within this

  3   patient's record that would support these

  4   conclusionary statements?

  5        A.   Not other than those in the MI indicator

  6   document.

  7        Q.   And do those support this document?

  8        A.   They could, but of themselves they do

  9   not.

 10        Q.   Why not?

 11        A.   Again, because the MI document reflects a

 12   screening, in this case probably by telephone

 13   because my understanding was that the handwritten

 14   ones are usually the phone review, although maybe

 15   in person, it's not as significant.  But either

 16   way a screening done by a nonmental -- not a -- a

 17   person not trained in conducting mental health

 18   evaluations.  So they ask standard questions, they

 19   write down the answers, and those -- that

 20   information is then passed on presumably to --

 21   certainly I imagine to Doctor Tiller since it is

 22   in his file that those originate and then to --

 23   also to Doctor Neuhaus specifically for further

 24   evaluation.  And then that -- and then there is no

 25   evidence of the further evaluation.
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  1        Q.   If you consider the information listed on

  2   the DTREE and GAF reports as evidence of Doctor

  3   Neuhaus's performance of an evaluation of the

  4   behavioral or functional impact of Patient 9's

  5   condition and symptoms, do you have an expert

  6   opinion as to whether she met the standard of care

  7   in the performance of that evaluation?

  8        A.   I do.

  9        Q.   And what is your opinion?

 10        A.   That this would be below the standard of

 11   care unfortunately.

 12        Q.   Why?

 13        A.   Again because they are computer printouts

 14   of yes or no responses to questions with no

 15   specific clinical information, and no indication

 16   that specific clinical information had been

 17   obtained in order to generate these reports.

 18        Q.   Now, if you consider the information

 19   listed on the DTREE and the GAF reports as

 20   evidence of Doctor Neuhaus' performance of a

 21   mental status examination, do you have an expert

 22   opinion as to whether she met the standard of care

 23   in her performance of that mental status

 24   examination?

 25        A.   Yes, I do.
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  1        Q.   And what is it?

  2        A.   That again she did not.

  3        Q.   Why?

  4        A.   Because the positive findings and the

  5   specifics of the negative findings are not

  6   documented, and are in this case somewhat in

  7   contradiction to some of the information in the MI

  8   Statement and it's just impossible to -- to follow

  9   the process by which either the GAF report or the

 10   DTREE report was generated through a clinical

 11   evaluation.

 12        Q.   If you consider the information listed on

 13   the DTREE and GAF reports as evidence of Doctor

 14   Neuhaus's performance of Patient 9's mental health

 15   evaluation, do you have an expert opinion as to

 16   whether she met the standard of care in the

 17   performance of Patient 9's mental health

 18   evaluation?

 19        A.   I do.

 20        Q.   And what is it?

 21        A.   That she did not.

 22        Q.   Why?

 23        A.   There is no indication of a date, how

 24   long the evaluation took, consideration of

 25   clinical personal psychosocial history,
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  1   consideration of the differential between distress

  2   of an unwanted pregnancy, physical effects of any

  3   pregnancy and psychiatric symptoms, and no

  4   indication -- not even an indication of a review

  5   of records beyond the presence of the MI Statement

  6   in the report.  And as noted the MI Statement

  7   cannot serve as a basis -- nobody else's records

  8   served as a basis for a clinical evaluation when

  9   the patient is available for evaluation by the

 10   mental health professional.

 11        Q.   Why does nobody's?

 12        A.   Because by definition -- people -- well,

 13   people -- people's medical and mental status

 14   change over time.  So if a doctor saw you last

 15   week and you had the flu and this week you were

 16   better, and another doctor saw you this week and

 17   you were better, did it mean that you didn't have

 18   the flu last week?  No.  Your -- your health has

 19   changed.  Your status has changed.  So that if I

 20   saw someone -- if I get the records from a doctor

 21   who saw someone last week, it's important for me

 22   to review those records and see what I saw, but I

 23   have -- see what he saw or she saw, but I still

 24   have to evaluate the patient because what he or

 25   she saw last week may not be what's happening this
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  1   week.  It might have gotten worse, it might have

  2   gotten better, it might have stayed the same.  So

  3   you have to do your own evaluation, it's a

  4   different moment in time.

  5        Q.   Do you have an expert opinion as to

  6   whether Doctor Neuhaus met the standard of care in

  7   documentation in regards to this patients record?

  8        A.   I do.

  9        Q.   And what is it?

 10        A.   Regrettably not.

 11        Q.   Why not?

 12        A.   Again, the -- the only document in this

 13   file that appear to have been generated by Doctor

 14   Neuhaus in regard to her own assessment are

 15   computer generated reports based on a yes or no

 16   answer to a standard set of questions that convey

 17   either no clinical -- no specific clinical

 18   information about the patient or only negative

 19   findings.

 20        Q.   So what would have been needed to be

 21   documented --

 22        A.   Well --

 23        Q.   -- for this patient?

 24        A.   On this patient.  Using -- using these

 25   printouts would have been fine if there was
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  1   specific clinical information included to expand

  2   upon the generic statements that come out of the

  3   computer indicating that an evaluation had taken

  4   place indicating when, how long, what records were

  5   reviewed, if any, any variety of information.  I

  6   mean not all of it would need to be there for it

  7   to be adequate, but at least something would need

  8   to be there for it to be adequate.  Formal or

  9   informal mental status evaluation -- mental status

 10   examination, noting pertinent positive findings,

 11   as well as relevant negative findings beyond those

 12   that are listed here in the GAF as generic

 13   statements.

 14        Q.   Let's move on to Patient 11.  Do you have

 15   your expert report in front of you for Patient 11?

 16        A.   Yes, I do.

 17        Q.   And what is the exhibit number of it?

 18        A.   Seventy-eight.

 19        Q.   And do you have Doctor Neuhaus's patient

 20   record for Patient 11?

 21        A.   Yes.

 22        Q.   And what exhibit number is that?

 23        A.   Thirty-three.

 24        Q.   And what about Doctor Tiller's patient

 25   record for Patient 11?
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  1        A.   Forty-four.

  2        Q.   How many pages consist of Patient 11's

  3   records for Doctor Neuhaus?

  4        A.   Five.

  5        Q.   And without being told that that record

  6   came from Doctor Neuhaus would it be possible to

  7   tell whose physician record it is?

  8        A.   No.

  9        Q.   Can you tell from the patient's record

 10   what appointment date and time was with Doctor

 11   Neuhaus?

 12        A.   No.

 13        Q.   Do you know whether Doctor Neuhaus came

 14   to a diagnosis for this patient?

 15        A.   She did.

 16        Q.   And what was the diagnosis?

 17        A.   Major depressive disorder, single

 18   episode, severe without psychotic features.

 19        Q.   And where is that documented?

 20        A.   On the DTREE positive diagnostic report.

 21        Q.   And where is that document located at?

 22        A.   I'm sorry, it's Bates 3.

 23        Q.   And does it indicate --

 24        A.   Oh, I'm sorry, Bates 3 and 4.

 25        Q.   And does it indicate a rating date and
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  1   time?

  2        A.   Date and time is 11-20-two -- 2003, 2252.

  3        Q.   And is that -- is that at night?

  4        A.   Yes, that would be.  I mean my

  5   understanding is that's what it is, 10:52 p.m.

  6        Q.   And what is the report date and time

  7   indicated?

  8        A.   Same date 2254, so that would be 10:54

  9   p.m.

 10        Q.   So what's the time difference between the

 11   rating date and time and the report date and time?

 12        A.   Two minutes.

 13        Q.   And what is the significance of the

 14   documentation contained within this report for

 15   this patient?

 16        A.   That Doctor Neuhaus came to the

 17   conclusion that the patient met the criteria for

 18   major depressive disorder, single episode, severe

 19   without psychotic features and did not consider

 20   that the pregnancy might be causing any

 21   physiological changes that might mimic symptoms of

 22   depression.

 23        Q.   Is there any specific patient information

 24   that would support this diagnosis contained within

 25   this record?
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  1        A.   No.

  2        Q.   What specific patient information is

  3   contained within this record?

  4        A.   There is an MI -- I'm sorry, there is an

  5   intake -- a clinic intake sheet which technically

  6   is an administrative form. Although as I said

  7   there is a brief yes or no rating -- yes or no

  8   answer section for medical history that is largely

  9   not filled out except there is a yes next to other

 10   illness and that the patient is taking nap --

 11   Naproxen for arthritis.  Injury -- it says injury

 12   related arthritis for three weeks and that's it.

 13        Q.   Is there any other information that would

 14   support these conclusions that are located within

 15   the DTREE and positive GAF report?

 16        A.   No.

 17        Q.   Is there a GAF report in this document?

 18        A.   Yes, there is.

 19        Q.   And what does it indicate?

 20        A.   That the GAF rating for this patient was

 21   given 15.

 22        Q.   And what does that mean to this patient?

 23        A.   It says that the patient has been in some

 24   danger of hurting herself.

 25        Q.   Can you tell from the record what that
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  1   danger was?

  2        A.   No.

  3        Q.   Is there any information from the patient

  4   that would support this determination of a GAF

  5   rating of 15 within the patient record?

  6        A.   No.

  7        Q.   Did you consider the information listed

  8   on the DTREE and GAF reports as evidence of Doctor

  9   Neuhaus's performance of an evaluation of the

 10   behavioral and functional impact of Patient 11

 11   conditions and symptoms, do you have an expert

 12   opinion as to whether she met the standard of care

 13   in the performance of that evaluation?

 14        A.   Yes, I do.

 15        Q.   And what is that?

 16        A.   The answer is she did not meet the

 17   standard of care.

 18        Q.   And why is that?

 19        A.   If this is a reflection of what Doctor

 20   Neuhaus actually did in providing a second opinion

 21   or a consultation there is no clinical evidence in

 22   this chart at all other than that information

 23   about taking a -- a pain medication for a pain

 24   injury -- for a wrist injury.  There is nothing

 25   here that's specific clinical information related
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  1   to this patient.

  2        Q.   If you consider the information listed on

  3   the DTREE and the GAF reports as evidence of

  4   Doctor Neuhaus's performance of Patient 11's

  5   mental status examination, do you have an expert

  6   opinion as to whether she met the standard of care

  7   in her performance of that mental status

  8   examination?

  9        A.   I do.

 10        Q.   And what is it?

 11        A.   I would have to -- I would have to say

 12   that it did not meet the standard of care.

 13        Q.   Why?

 14        A.   Beyond a -- beyond the negative findings

 15   in the GAF which certainly do comprise an element

 16   of the mental status examination, and the positive

 17   finding that she was able to maintain her minimal

 18   personal hygiene, there is a clear indication that

 19   this patient has been in, quote, some danger --

 20   I'm quoting the printout of hurting herself and

 21   not -- and no evidence of a mental status

 22   examination explaining, supporting, delineating

 23   that.  And, in fact, with these -- with these

 24   numbers and the numbers in the 1 to 10 scale --

 25   I'm sorry, the 11 to 20 range on the GAF, the
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  1   printout can't even say that this is a patient who

  2   is not experiencing hallucinations or delusions

  3   that may be relevant to their suicidal thinking or

  4   danger of self harm.  And so there is not even an

  5   indication in this record of whether this patient

  6   was assessed in the mental status examination for

  7   the presence of life-threatening suicide --

  8   suicidal delusions or hallucinations even though

  9   it indicates that she is in some danger of hurting

 10   herself and.

 11        Q.   Well, why would it be important to

 12   document that?

 13        A.   Well, because again these -- these GAF

 14   ratings of 15 which indicate a psychiatric

 15   emergency that in most cases that type of rating

 16   would be consistent with someone who could be

 17   involuntarily committed to a psychiatric hospital

 18   on the basis of potential danger to self.  If

 19   you're doing a risk assessment of whether this

 20   person really is or isn't in danger, one of the

 21   most significant elements of risk for self harm in

 22   a depressed individual is a presence of psychosis.

 23   That is either delusions or hallucinations.  So

 24   the mental status exam you would want to know

 25   whether this person is -- what level of risk is
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  1   this person at.  And, in fact, 1 to 10 says

  2   persistent danger of severely hurting herself, 11

  3   to 20 is some danger.  Okay.  These are generic

  4   statements not specific in clinical information.

  5   Those are conclusions.  Someone concludes it's

  6   persistent, someone concludes it's some danger.

  7   The mental status exam is there to help you

  8   identify specific clinical information including

  9   whether the suicidal ideation is related to

 10   hallucinations or delusions which increase the

 11   risk that something might actually happen.

 12        Q.   Now, if you consider the information

 13   listed on the DTREE and GAF reports as evidence of

 14   Doctor Neuhaus's performance of Patient 11's

 15   mental health --

 16             THE REPORTER:  Slow down.  Restate that.

 17        BY MR. HAYS::

 18        Q.   If you consider the information listed on

 19   the DTREE and GAF reports as evidence of Doctor

 20   Neuhaus's performance of Patient 11's mental

 21   health evaluation, do you have an expert opinion

 22   as to whether she met the standard of care in her

 23   performance of Patient 11's mental health

 24   evaluation?

 25        A.   I do.
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  1        Q.   And what is it?

  2        A.   That she did not meet the standard of

  3   care.

  4        Q.   Why?

  5        A.   Because these documents do not reflect an

  6   evaluation that elicited specific clinical

  7   information specific to this patient.  Neither in

  8   history of present illness, past illness,

  9   psychosocial history, medical history,

 10   consideration of the effects of pregnancy, they're

 11   not signed, there is no indication of how much

 12   time was spent, there is no indication of whether

 13   records were reviewed or not.  There is really

 14   nothing in this file except these two computer --

 15   three pages of computer-generated documents and an

 16   intake sheet from Doctor Tiller's office.

 17        Q.   Do you have an expert opinion as to

 18   whether Doctor Neuhaus met the standard of care in

 19   documentation in regards to this patient record?

 20        A.   I do.

 21        Q.   And what is it?

 22        A.   That again sadly there -- it did not.

 23        Q.   Why?

 24        A.   Again, these are computer generated yes

 25   or no documents. They do not reflect specific
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  1   clinical information presenting problem,

  2   evaluation process, how Doctor Neuhaus came to her

  3   conclusions.  They reflect the yes and no answers

  4   to computer generated programs -- to a

  5   computer-generated program.

  6        Q.   What would make Doctor Neuhaus's GAF and

  7   DTREE report reflect adequate documentation of the

  8   mental health evaluation for this patient?

  9        A.   Again if in addition to these documents

 10   or on these very documents Doctor Neuhaus had

 11   written information that indicated that a personal

 12   clinical mental health evaluation and mental

 13   status examination had occurred.

 14        Q.   Now, does Doctor Tiller have a document

 15   within his patient record of a mental health

 16   evaluation?

 17        A.   Yes, he does.

 18        Q.   And what page is it found on?

 19        A.   Bates 11.

 20        Q.   And is it different than Doctor Neuhaus's

 21   documentation?

 22        A.   Yes, it is.

 23        Q.   How?

 24        A.   Doctor Tiller's is a -- typed in a letter

 25   titled Mental Health Evaluation.  It's not a form
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  1   or a computer-generated document.  It says what

  2   the chief complaint is.  It lists some of the

  3   psychosocial history which indicates some of the

  4   complexity of this case.  It uses a 5-axial

  5   diagnosis system and you can -- and it lists some

  6   specific symptoms and clinical information, and

  7   his name appears typed at the bottom as -- and his

  8   initials are personally written in above the typed

  9   name.

 10        Q.   Does it meet the standard of care?

 11        A.   For documentation?

 12        Q.   Of a mental health evaluation, correct?

 13        A.   For documentation of a mental health

 14   evaluation, yes, this would meet the standard of

 15   care.

 16        Q.   Why is that?

 17        A.   Because it clearly reflects -- reflects a

 18   personal -- a personal -- in-person clinical

 19   evaluation of this patient. Specific symptoms that

 20   Doctor Tiller observed himself.  It uses -- it

 21   described some of the history both of the current

 22   situation and the psychosocial history, and it

 23   lists a 5-axial diagnosis that includes pertinent

 24   information.  For example, including the unwanted

 25   pregnancy which is listed in his document on Axis
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  1   III a medical condition.

  2        Q.   All right.  Let's move on to Patient 4.

  3        A.   Well, let me -- can I add something or?

  4        Q.   Were you not finished testifying?  If you

  5   weren't, go ahead.

  6        A.   Okay.  The other piece that Doctor

  7   Tiller's information adds is this is another

  8   extremely complex evaluation where I think the

  9   standard of care would be to refer to a specialist

 10   in adolescent psychiatric evaluation.

 11        Q.   Why is that?

 12        A.   Because this patient's father had died I

 13   think it was eight -- was it eight months before,

 14   within the previous year, and that both the

 15   patient and the mother were clearly

 16   extraordinarily distressed and that raises a

 17   variety of complex psychiatric issues including

 18   the role of grief and bereavement in the

 19   presentation, and the role of the dynamics between

 20   the mother and the daughter and how that affects

 21   the daughter's psychiatric status.  And so this

 22   would be another evaluation which really should be

 23   done by someone with specialized skills in child

 24   and adolescent psychiatric evaluation.

 25        Q.   Is the presence of that bereavement
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  1   within Doctor Neuhaus's patient record?

  2        A.   No, it is not.

  3        Q.   Is there any indication that that may be

  4   a possibilities within her documentation?

  5        A.   No, it is not.

  6        Q.   Let's move on to Patient 4.

  7             (THEREUPON, a recess was taken.)

  8             PRESIDING OFFICER GASCHLER:  All right.

  9   Back on the record, Mr. Hays.

 10        BY MR. HAYS::

 11        Q.   Do you have the expert report for Patient

 12   4 in front of you?

 13        A.   Patient 4?  Yes, I do.

 14        Q.   And what is the exhibit number for that?

 15        A.   Seventy-one.

 16        Q.   And do you have Doctor Neuhaus's patient

 17   record for Patient 4 in front of you?

 18        A.   Yes, I do.

 19        Q.   And what is that exhibit number?

 20        A.   Twenty-six.

 21        Q.   And do you have Doctor Tiller's record

 22   for Patient 4 in front of you?

 23        A.   Yes, I do.

 24        Q.   What exhibit number is that?

 25        A.   Thirty-seven.
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  1        Q.   From your review of the record please

  2   describe Patient 4.

  3        A.   Patient 4 is a 15-year-old

  4   African-American female from New York who became

  5   pregnant by consensual intercourse with her

  6   boyfriend and she was 28 weeks pregnant.

  7        Q.   How many pages consist of Patient 4's

  8   records?

  9        A.   Ten pages.

 10        Q.   And is that Doctor Neuhaus's record?

 11        A.   Yes.

 12        Q.   Without being told that that record came

 13   from Doctor Neuhaus would it be possible to tell

 14   whose physician record it is?

 15        A.   No.

 16        Q.   And from that record can you tell the

 17   patient's appointment date and time with -- with

 18   Doctor Neuhaus?

 19        A.   No.

 20        Q.   Do you know whether Doctor Neuhaus came

 21   to a diagnosis for this patient?

 22        A.   Yes, I do.

 23        Q.   How do you know?

 24        A.   There is a DTREE positive diagnosis

 25   report.
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  1        Q.   And what was the patient's diagnosis?

  2        A.   Acute stress disorder, moderate.

  3        Q.   And what is the diagnostic criteria for

  4   acute stress disorder, moderate?

  5        A.   308.3.

  6        Q.   And where is that located?

  7        A.   In the DSM -- on the -- on the document

  8   or in the?

  9        Q.   Or in the DSM?

 10        A.   In the DSM?  The diagnostic criteria for

 11   acute stress disorder are on pages 471 and 472.

 12             MR. HAYS:  May I approach?

 13             PRESIDING OFFICER GASCHLER:  (Nods head.)

 14             MR. HAYS:  And I've handed a two-page

 15   document to opposing counsel and a two-page

 16   working copy to the presiding officer and Exhibit

 17   No. 92, two-page document to the witness.

 18        BY MR. HAYS::

 19        Q.   Can you tell me what that two-page

 20   document is?

 21        A.   It is a copy of pages 471 and 472 of the

 22   DSM.

 23        Q.   Is it a true and accrual representation

 24   of those pages?

 25        A.   Yes, it is.
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  1             MR. HAYS:  I move to admit Exhibit 92.

  2             MR. EYE:  No objection.

  3             PRESIDING OFFICER GASCHLER:  Thank you.

  4   Admitted.

  5        BY MR. HAYS::

  6        Q.   And can you describe what the diagnostic

  7   criteria is for acute stress disorder, moderate?

  8        A.   Well, let's see, there are eight listed

  9   criteria.  Some of them again are criteria of

 10   exclusion which the inclusory criteria starts with

 11   criterion A which is what's referred to in this

 12   diagnosis as the gatekeeper criterion.

 13        Q.   Why is it -- why is it called the

 14   gatekeeper criterion?

 15        A.   It is the definition of a traumatic

 16   stressor.  One cannot develop by definition an

 17   acute stress disorder without exposure to a

 18   traumatic stressor.  A traumatic stressor is

 19   defined in the DSM as a -- under criterion A as

 20   having two parts. The person has to be exposed to

 21   and by exposed to -- and by exposed to experience,

 22   witness or confronted with an event that involved

 23   actual or threatened death or serious injury, or

 24   threat to the physical integrity of self or

 25   others.  That's the objective prong so to speak of
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  1   that criterion.  The subjective prong is the

  2   person's response involved intense fear,

  3   helplessness or horror.  So both elements of that

  4   criterion have to be met for there to have been a

  5   traumatic exposure that could lead to this

  6   disorder.  The subsequent criteria define the

  7   symptoms of the disorder, but if you don't meet

  8   criterion A you cannot with rare exception develop

  9   this disorder basically by definition.

 10        Q.   So what's the other criteria?

 11        A.   Three or -- well, criterion B is three or

 12   more of the following dissociative symptoms, and

 13   then it lists what are called dissociative

 14   symptoms.  Subjective sense of numbing, detachment

 15   or absence -- absence of emotional responsiveness.

 16   No. 2, a reduction in awareness of surroundings

 17   often described given the example in the DSM as

 18   being in a daze.  Three is a symptom called

 19   derealization.  No. 4 is a symptom referred to as

 20   depersonalization, and No. 5 is a symptom referred

 21   to as dissociative amnesia.  Number -- those are

 22   the five symptoms in criterion B.  Criterion C is

 23   what's called re-experiencing symptoms and it

 24   gives a list that you have to have at least one of

 25   the following.  Recurrent images, thoughts,
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  1   dreams, illusions, flashback episodes or a sense

  2   of reliving the experience or distress on exposure

  3   to reminders of the traumatic event.  Criterion D

  4   is avoidance symptoms.  Marked avoidance of

  5   stimuli that arouse recollections of the trauma

  6   such as thoughts, feelings, conversations,

  7   activities, places and people.  And criterion E is

  8   anxiety or increased arousal symptoms such as

  9   difficulty sleeping, irritability, poor

 10   concentration, hypervigilance, exaggerated

 11   startled response, motor restlessness.  F is the

 12   standard causes clinically significant distress or

 13   impairment criterion.  G is the length of time,

 14   minimum of two days, maximum of four weeks and

 15   occurring within four weeks of the traumatic

 16   event.  And H other -- is the exclusion criterion

 17   not due to direct effect of a substance or a

 18   general medical condition or it's not better

 19   accounted for by some other diagnosis.

 20        Q.   So it has a maximum of four weeks.  What

 21   happens if those symptoms continue longer than

 22   four weeks?

 23        A.   Then the diagnosis assuming that the

 24   stressor -- again assuming that criterion A has

 25   been met, then the diagnosis becomes
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  1   post-traumatic stress disorder.  Again, that's

  2   pretty much by definition.

  3        Q.   And where is it documented within the

  4   patient's record that Doctor Neuhaus diagnosed

  5   this patient with acute stress disorder?

  6        A.   The DTREE positive diagnostic report.

  7        Q.   And let's go to that page.

  8        A.   Okay.

  9        Q.   So what is the significance of this

 10   report within this patient's record?

 11        A.   Well, this report documents that the

 12   patient has been exposed to a traumatic stressor.

 13   That she has experienced, witnessed or been

 14   confronted with an event that involved actual or

 15   threatened death or serious injury or threat to

 16   physical integrity accompanied by intense fear,

 17   helplessness or horror.  There is a list of

 18   positive -- again, as would be expected with the

 19   -- with the way this computer program is set up

 20   there is a list of symptoms -- general symptoms to

 21   which the answer yes has been entered into the

 22   computer and there is an extensive list of these.

 23        Q.   Well, let's start with the gatekeeper as

 24   you described it.

 25        A.   Okay.
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  1        Q.   Can you tell what event involved actual

  2   or threatened death or serious injury or threat to

  3   physical integrity?

  4        A.   No.

  5        Q.   Is there any indication within this

  6   patient's record what that was?

  7        A.   No.

  8        Q.   Could -- is there an MI Statement located

  9   within the document?

 10        A.   Yes, there is.

 11        Q.   Could the information within the MI

 12   Statement support the --

 13             THE REPORTER:  Could the?

 14        BY MR. HAYS::

 15        Q.   Information within the MI Statement

 16   support the diagnosis of acute stress disorder?

 17        A.   No.

 18        Q.   Why not?

 19        A.   There is no evidence of a traumatic

 20   exposure I'll elicited in the screening.

 21        Q.   So what's elicited in that screening?

 22        A.   What is elicited are positive responses

 23   to the depression screening symptoms which might

 24   support a diagnosis of depression on further

 25   mental health evaluation, and a young woman who is
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  1   extremely upset about having become pregnant.

  2        Q.   So can finding out that you're pregnant

  3   with an unwanted or unexpected pregnancy meet the

  4   definition of a traumatic stressor as defined in

  5   the DSM?

  6        A.   By itself, no.

  7        Q.   Why not?

  8        A.   Because it is -- unless it's accompanied

  9   by a perception that the pregnancy is going to

 10   kill you it is a normal -- I shouldn't say normal.

 11   It is a common life event.  It is not a situation

 12   that although it may be very distressing to find

 13   yourself having a teenage -- having unwanted

 14   teenage pregnancy, it does not rise to the level

 15   of a traumatic stressor such as assault, combat,

 16   motor vehicle accident, earthquake, disaster.

 17   Again, if for some reason you truly believe that

 18   becoming pregnant is going to result in your death

 19   and you believe that you are imminently about to

 20   die because you are pregnant, and your response to

 21   that is terror or helplessness, then it could, but

 22   absent that kind of response or if at the time

 23   that you find out that you're pregnant, you tell

 24   your boyfriend you're pregnant and he assaults

 25   you, you could have a posttraumatic reaction to
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  1   that acute stress disorder but short of those

  2   types of circumstances.

  3        Q.   Is there any information within this

  4   record that shows those circumstances were met?

  5        A.   No.  The closest to it is I was shocked

  6   when I found out I was pregnant.

  7        Q.   Is there any other information contained

  8   within the record anywhere within the whole entire

  9   patient record for Doctor Neuhaus?

 10        A.   No.

 11        Q.   Can you tell me going back to the DTREE

 12   and positive DSM report, can you tell me the

 13   rating date and time for this document?

 14        A.   8-5-2003, 1232.

 15        Q.   And the report date and time for this

 16   document?

 17        A.   It's the same date and the time is 1238.

 18        Q.   And how many minutes separate?

 19        A.   Six minutes.

 20        Q.   Was there any information on the GAF

 21   report that would help support a diagnosis for

 22   acute stress disorder?

 23        A.   No.

 24        Q.   What is the GAF rating for this patient?

 25        A.   Twenty-five.
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  1        Q.   And what's the significance of this

  2   document within this patient's record?

  3        A.   Again, it's hard to say past a generic

  4   summary of negative findings and unsupported

  5   positive conclusion of behavioral impairment --

  6   behavioral or functional impairment.

  7        Q.   Is there any information within this

  8   patient's record that would support the GAF rating

  9   of 25?

 10        A.   Possibly.

 11        Q.   And what is that information?

 12        A.   The patient reports she couldn't focus in

 13   school, she hasn't been getting a lot of sleep,

 14   that she feels guilt, that she has problems with

 15   energy.  These are all things that potentially can

 16   support a GAF rating of impairment due to

 17   psychiatric symptoms.

 18        Q.   You say potentially but why does it not

 19   in that form?

 20        A.   Because the MI Statement is a screen

 21   conducted by a nonmental health professional who

 22   is not likely to have the clinical skills to

 23   differentiate between situational stress and

 24   distress and psychiatric symptoms and a

 25   psychiatric disorder or whether both or all of
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  1   them are present.

  2        Q.   So what more would need to be -- need to

  3   be asked?

  4        A.   A standard clinical interview involving

  5   current and past symptoms, intensity, frequency,

  6   duration, personal history, medical history,

  7   psychiatric history, psychosocial history, and a

  8   mental status examination, as well as a review of

  9   available records and collateral information from

 10   a third party which is typical when interviewing

 11   children or adolescents.

 12        Q.   Is there any information of that type

 13   within this patient record?

 14        A.   Well, other than what's contained in the

 15   MI Statement, no.

 16        Q.   Let's go back to the GAF report.  What

 17   was its rating, date and time?

 18        A.   8-5-2003, 1238.

 19        Q.   And the report date and time?

 20        A.   Eight -- same date, 1239.

 21        Q.   And what was the difference between those

 22   two times?

 23        A.   One minute.

 24        Q.   If you consider the information listed on

 25   the DTREE and GAF reports as evidence of Doctor
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  1   Neuhaus's performance of an evaluation of the

  2   behavioral or functional impact of Patient 4's

  3   condition and symptoms, do you have an expert

  4   opinion as to whether she met the standard of care

  5   in the performance of that evaluation?

  6        A.   I do.

  7        Q.   And what is it?

  8        A.   That unfortunately she did not.

  9        Q.   Why not?

 10        A.   There is no evidence of a psychiatric or

 11   mental health evaluation performed by Doctor

 12   Neuhaus in this chart.

 13        Q.   What is there evidence of?

 14        A.   There is an intake sheet from Doctor

 15   Tiller's clinic.  There are MI -- two MI

 16   indicators, one handwritten, one typed.  The first

 17   one seems to have actually been written by the

 18   patient herself and so carries some significance

 19   in terms of clinical findings, but again done

 20   through what appears to be Doctor Tiller's

 21   nonmental health professional staff and the typed

 22   MI Statement.

 23             THE REPORTER:  And the which statement?

 24        A.   Typed MI Statement.

 25        BY MR. HAYS::
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  1        Q.   Did you consider the information listed

  2   on the DTREE and GAF report listed as evidence of

  3   Doctor Neuhaus's performance of Patient 4's mental

  4   status examination, do you have an expert opinion

  5   as to whether she met the standard of care in the

  6   performance of that mental status examination?

  7        A.   Yes, I do.

  8        Q.   And what is it?

  9        A.   She did not.

 10        Q.   Why not?

 11        A.   There is no correlation or indication of

 12   some of the standard elements of a mental status

 13   examination in this evaluation as reported by the

 14   DTREE.  In the GAF there are some negative and

 15   positive findings reported in a generic manner

 16   without any specific reference to the patient's

 17   clinical status.

 18        Q.   And so what would need to be performed?

 19        A.   Again, the same clinical examination that

 20   I just reviewed with a mental status examination

 21   that reviews both pertinent and positive and

 22   negative findings, as well as a review of -- of

 23   medical records documentation.

 24        Q.   If you consider the information listed on

 25   the DTREE and GAF reports as evidence of Doctor
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  1   Neuhaus's performance of Patient 4's mental health

  2   evaluation, do you have an expert opinion as to

  3   whether she met the standard of care in the

  4   performance of Patient 4's mental health

  5   evaluation?

  6        A.   I do.

  7        Q.   And what is your expert opinion?

  8        A.   She did not meet the standard of care.

  9        Q.   Why?

 10        A.   It's lacking in clinical content,

 11   specific mental status information, it's -- it's

 12   not possible to determine how long she spent with

 13   the patient or when she spent time with the

 14   patient, and the documents as generated are not

 15   even signed to indicate that Doctor Neuhaus

 16   endorses the computer program product.

 17        Q.   Why would that be important?

 18        A.   Well, again, whenever you have a form or

 19   something that's been printed out, if you -- if

 20   the doctor or physician doesn't sign, initial,

 21   date, or in some way memorialize their involvement

 22   with it.  There is really no way to tell where it

 23   came from, when it was -- and what it was related

 24   to in terms of an evaluation that accompanied it.

 25   There -- all we know is that it's in Doctor
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  1   Neuhaus's file, Doctor Neuhaus testified that she

  2   did them -- if you're talking just about the

  3   documentation which is what I understood the

  4   question, if you're talking just about the

  5   documentation you would really have no way of

  6   knowing that Doctor Neuhaus generated these

  7   reports.

  8        Q.   And what about the other information that

  9   was made known to you, does it affect your

 10   opinion?

 11             MR. EYE:  What -- I object on the basis

 12   that it's vague.

 13             PRESIDING OFFICER GASCHLER:  What

 14   information are you referring to?

 15             MR. HAYS:  From the -- from the trial and

 16   the inquisition testimony.

 17        A.   Yes.  If you include the testimony that

 18   Doctor Neuhaus owns these documents, then yes, but

 19   on the -- yes, that would indicate that these are

 20   documents that Doctor Neuhaus generated, but based

 21   on the documentation alone there is no way to

 22   determine that.

 23        BY MR. HAYS::

 24        Q.   Do you have an expert opinion as to

 25   whether Doctor Neuhaus met the standard of care in



9/13/2011 FORMAL HEARING, VOL. 2 429

  1   documentation in regards to this patient?

  2        A.   Yes, I do.

  3        Q.   And what is your expert opinion?

  4        A.   That she did not.

  5        Q.   Why?

  6        A.   Well, again, because these positive

  7   findings are not correlated with any positive

  8   clinical findings, the computer generated generic

  9   symptom statements are not correlated with any

 10   examination or evaluation.  There is no evidence

 11   that they're based upon on examination or

 12   evaluation.  There is a lot again of those,

 13   either/or statements that are not explained so yes

 14   responses to either/or.  There are statements that

 15   are not -- not supported even by the MI document

 16   about symptoms, and again no -- no evidence of

 17   consideration of -- of pregnancy as a psychosocial

 18   stressor which of itself could account for

 19   anything.

 20        Q.   What would make Doctor Neuhaus's GAF and

 21   DTREE reports reflect adequate documentation of

 22   the evaluations?

 23        A.   Some evidence of -- of personal clinical

 24   evaluation, current and prior history, symptoms

 25   length, frequency, intensity, duration, examples



9/13/2011 FORMAL HEARING, VOL. 2 430

  1   of impaired functioning, psychosocial history,

  2   medical history, and a mental status examination

  3   and again -- and written in on is going to have a

  4   GAF report and a -- and a DTREE report, but there

  5   has to be some indication of the clinical findings

  6   that support certainly the positive statements,

  7   plus other relevant symptoms that are not even

  8   listed in the computer programs that could be

  9   associated with the patient's condition, and

 10   positive findings of the -- as well as negative

 11   findings in the mental status examination.

 12        Q.   Would the traumatic stressor need to be

 13   documented?

 14        A.   Certainly if you're going to give a

 15   diagnosis of acute stress disorder you would

 16   certainly have to describe the traumatic stressor

 17   at least to the extent where it could be

 18   identified as such.

 19        Q.   Why is that.

 20        A.   Because without exposure to a traumatic

 21   stressor and meeting both the subjective and

 22   objective prongs of that criterion by definition

 23   this diagnosis would not be accurate.  So you

 24   would want -- again, it's not a problem to come up

 25   with a diagnosis that's not accurate from a
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  1   standard of care perspective necessarily, but you

  2   want to be able to follow the process and the

  3   reasoning of the doctor's -- the doctor who did

  4   come up with it and the only way to do that is

  5   with the pertinent clinical information.

  6        Q.   Let's move on to Patient 6.

  7             THE WITNESS:  Would it be okay if I grab

  8   my Coke?

  9             MR. HAYS:  May I?

 10             THE WITNESS:  Thank you.  That's okay.

 11   Sorry.  Okay.

 12        BY MR. HAYS::

 13        Q.   And do you have your expert report in

 14   front of you?

 15        A.   Yes, I do.

 16        Q.   And what is that exhibit marked?

 17        A.   Seventy-three.

 18        Q.   And do you have Doctor Neuhaus's patient

 19   record in front of you for Patient 6?

 20        A.   Yes, I do?

 21        Q.   And what is that exhibit marked?

 22        A.   Twenty-eight.

 23        Q.   And do you have Doctor Tiller's record

 24   for Patient 6?

 25        A.   Yes, I do.



9/13/2011 FORMAL HEARING, VOL. 2 432

  1        Q.   And what is that?

  2        A.   Thirty-nine.

  3        Q.   And could you please describe Patient 6

  4   from review of your records?

  5        A.   Patient 6 is a 14-year-old single female

  6   from New York, pregnant by consensual intercourse

  7   with her boyfriend, about approximately 25 plus

  8   weeks pregnant.

  9        Q.   How many pages consist of Patient 6's

 10   records with Doctor Neuhaus's patient records?

 11        A.   Twenty.

 12        Q.   And without being told that record came

 13   from Doctor Neuhaus would it be possible to tell

 14   whose physician record it is?

 15        A.   No.

 16        Q.   Do you know whether Doctor Neuhaus came

 17   to a diagnosis for this patient?

 18        A.   Yes.

 19        Q.   And what diagnosis was it?

 20        A.   Acute stress disorder.

 21        Q.   And where is that diagnosis located

 22   within the record if it is?

 23        A.   Bates 16.

 24        Q.   And what page is that or what is that

 25   document?
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  1        A.   I'm sorry, what's the question?

  2        Q.   Bates 16, what is that document?

  3        A.   Oh, I'm sorry, that's the DTREE positive

  4   diagnostic report.

  5        Q.   And what is the significance of that

  6   record within this patient record?

  7        A.   That Doctor Neuhaus concluded that this

  8   patient met the criteria for acute stress

  9   disorder.

 10        Q.   Now, does this -- strike that.  Does this

 11   document appear in Doctor Tiller's records?

 12        A.   Yes.

 13        Q.   Is it the same?

 14        A.   No, the dates are different.

 15        Q.   And how are the dates different?

 16        A.   Doctor Tiller's copy of the DTREE also

 17   has a fax number at the top, so that's another

 18   difference.  Has a fax date at the top.  The fax

 19   date is September 15th, 2003, at 11:28 a.m.  The

 20   report date and time is -- the rating date and

 21   time is 8-26-03, 9:58 and the report date is

 22   9-5-2003 at 12:48.  And Doctor Neuhaus's document

 23   the rating date is 8-26-03, 9:58, so that's the

 24   same, and the report date is 8-26-03, 10:01 which

 25   is three minutes later.
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  1        Q.   So let's talk about the DTREE positive DS

  2   report in Doctor Neuhaus's patient record.  Can

  3   you tell me what the gatekeeper traumatic event

  4   was?

  5        A.   No.

  6        Q.   Is there any information within the

  7   entire patient record that would indicate what the

  8   traumatic event was?

  9        A.   No.

 10        Q.   Is there any information on the MI

 11   Statement that could be used to determine what the

 12   traumatic event was?

 13        A.   No.

 14        Q.   Is there any other information about how

 15   Patient 6 meets the other portions of the

 16   diagnostic criteria for acute stress disorder

 17   located within that patient record?

 18        A.   No.

 19        Q.   Let's take a look at the MI Statement.

 20   What page is it by the way?

 21        A.   Bates 6.

 22        Q.   And what's the significance of that

 23   document --

 24        A.   Well --

 25        Q.   -- within this patient's record?
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  1        A.   Well, there is the more narrative portion

  2   which indicates that this patient had known for

  3   some months that she was pregnant.

  4        Q.   So could the pregnancy be the traumatic

  5   stressor?

  6        A.   By definition no because it would have to

  7   occur within four weeks of the traumatic exposure.

  8   The disorder by definition has to occur within

  9   four weeks of the traumatic exposure.

 10        Q.   Is there any other significant

 11   information within that document?

 12        A.   Yes.  That this patient has extremely

 13   difficult family circumstances.  The family has

 14   been separated.  Sounds like the mom is really

 15   struggling to try to keep her family going.  The

 16   brothers are staying with the grandmother, the

 17   patient and her mother are living with her aunt.

 18   That she is sleeping on the couch.  She says it's

 19   been very rough.  She said that her aunt also has

 20   five kids which implies that she is one of five

 21   children, and she's very clear that money is

 22   extremely tight.  We have to make sure that there

 23   is enough food for everybody which to me implies

 24   certainly that they are extremely poor.  Poor

 25   enough so that they may not have enough food to
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  1   put on the table for everybody.

  2        Q.   So what's the significance of that entry

  3   into the MI Statement?

  4        A.   Well, that indicates extraordinarily

  5   severe environmental stressors -- I shouldn't say

  6   extraordinarily.  Unfortunately it's not that

  7   extraordinary, but very severe environmental

  8   stressors that might also account for any

  9   emotional or psychological symptoms as opposed to

 10   any inherent or innate psychiatric disorder that

 11   would have to be accounted for in a psychiatric

 12   evaluation.

 13        Q.   No.  Is there any discussion of that

 14   within Doctor Neuhaus's patient record other than

 15   found in that MI Statement?

 16        A.   No.

 17        Q.   Any other significant information?

 18        A.   Well, you know, again as in some of the

 19   other records the screen for depression that asks

 20   about the nine symptoms in the depression criteria

 21   of the DSM.  There are a number of responses that

 22   may have to do with the pregnancy or response to

 23   the pregnancy as opposed to a psychiatric

 24   disorder.  So, for example, interest.  I like to

 25   play sports, basketball, softball, track.  Now I'm
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  1   pregnant and when someone calls me up to go do

  2   that I don't feel like it.  Well, that's listed

  3   under interest, but again the question of does

  4   that really indicate a decrease in her interest to

  5   do that or a decrease in her ability to do that

  6   because of her pregnancy.  Guilt.  Yes, I'm

  7   ashamed to go outside and be around friends and

  8   family.  I don't want them to see me like this.  I

  9   feel guilty.  I feel guilty -- it says I feel

 10   guilty about what you did.  I presume she means

 11   what I did.  I don't like myself as much.  So,

 12   again, is that the kind of morbid guilt that you

 13   see associated -- some morbid and often undeserved

 14   or unjustified feelings of guilt that you see

 15   associated with depression, or is that an

 16   appropriate -- maybe not appropriate, but a normal

 17   and expected response to an unwanted pregnancy

 18   that is stressing out her already stressed family

 19   that she is embarrassed about.  I don't want

 20   people to see me like this, i.e., pregnant.

 21   Appetite.  You know, she says that she didn't eat,

 22   she did eat, she doesn't care now anymore.  I'm

 23   eating every two or three hours most of the time

 24   because I'm hungry.  Well, again, third trimester

 25   pregnancy or change in appetite due to a
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  1   psychiatric symptom of increased -- of potentially

  2   depression or anxiety.  So I could go on with some

  3   of these.

  4        Q.   Is there any discussion within Doctor

  5   Neuhaus's patient record about whether these

  6   indicators for depression were addressed?

  7        A.   It does not.

  8        Q.   Would it be important to indicate that

  9   within the patient record?

 10        A.   Well, these are -- these are the symptoms

 11   -- because this is the positive screen these would

 12   hopefully be further addressed in a professional

 13   mental health assessment whether it's by a

 14   psychiatrist, family care doctor, somebody who has

 15   training in -- in clinical training in performing

 16   mental health assessments.

 17        Q.   Why would that need to be addressed?

 18        A.   Because those are the symptoms that she's

 19   -- that have been elicited on a positive screen,

 20   and so when something is elicited on a positive

 21   screen there is an obligation to follow- up and

 22   further develop them.  Okay.  So if you get a TB

 23   test that they give people, right.  If you get a

 24   TB test and it comes up positive and you go to the

 25   doctor they don't just say, oh, it's positive, see
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  1   you next year.  Once it turns up positive you get

  2   evaluated further for whether you might indeed

  3   have active or inactive or had an exposure to

  4   tuberculosis.  The same thing, once you come up

  5   with a positive screen the obligation is to

  6   follow-up on that with a clinical evaluation.

  7        Q.   Let's move to the -- well, first of all,

  8   is there a GAF report in this patient's record?

  9        A.   Yes, there is.

 10        Q.   And where is it located?

 11        A.   Bates 12.

 12        Q.   And what's the rating date and time for

 13   that document?

 14        A.   8-26-03, 10:01.

 15        Q.   And what's the report date and time for

 16   that document?

 17        A.   9-5-03, 12:48.

 18        Q.   Is there a GAF report also within Doctor

 19   Tiller's record?

 20             PRESIDING OFFICER GASCHLER:  Excuse me.

 21   What did you say the report date and time was?

 22        A.   The report date was 9-5-2003, 12:48.

 23             PRESIDING OFFICER GASCHLER:  Counsel, my

 24   --

 25        BY MR. HAYS::
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  1        Q.   That's on -- what page are you reading?

  2        A.   Bates 12.

  3        Q.   Is there another GAF report within Doctor

  4   Neuhaus's record as well?

  5        A.   Yes, there is.

  6        Q.   And what is the rating date and time for

  7   that one?

  8        A.   8-26-2003.

  9        Q.   And the report date and time for that

 10   one?

 11        A.   8-26-2003, 10:02, and the rating date

 12   time is 10:01 --

 13        Q.   Is that --

 14        A.   -- rating time.

 15        Q.   Is there any other information on those

 16   two documents that is any different?

 17        A.   Just the Bates numbers.

 18        Q.   And can you look at the one in Doctor

 19   Tiller's record.

 20        A.   Okay.

 21        Q.   Which one does it match?

 22        A.   The report date is 9-5-03, 12:48 and the

 23   fax number -- well, that's what it matches.

 24        Q.   And back to Bates page 12, what's the GAF

 25   rating for this patient, patient?
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  1        A.   Thirty-five.

  2        Q.   And what's the significance of that

  3   rating for this patient?

  4        A.   Well, Doctor Neuhaus has reached the

  5   conclusion that the patient has presented -- well,

  6   Doctor Neuhaus has pressed yes on and no so that

  7   the computer assigned a rating scale range of 31

  8   to 40 which is consistent with major impairments

  9   in areas such as work, school, family, relations,

 10   judgment, thinking or mood.

 11        Q.   Is there any information within Patient 6

 12   record for Doctor Neuhaus that would support this

 13   rating?

 14        A.   Not information generated by Doctor

 15   Neuhaus.  There is the MI Statement which

 16   potentially could support some of these

 17   statements, but not if they -- the problems that

 18   the patient is primarily complaining of are

 19   related to situational stress and problems in her

 20   environment such as poverty -- poverty.

 21        Q.   And why is that?

 22        A.   Because the GAF report is supposed to be

 23   a reflection of impairment due to psychiatric

 24   symptoms so that an individual with no psychiatric

 25   symptoms who has two broken legs and can't get out
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  1   of bed cannot be given an impairment -- an

  2   impairment rating that indicates that he would

  3   never leave the house all day on the GAF scale

  4   because it's -- although it's true that he never

  5   leaves the house all day and it's also true that

  6   he has significant functional impairment it's not

  7   on the basis of a psychiatric disorder.

  8        Q.   So is there any of that information

  9   contained within Doctor Neuhaus's record?

 10        A.   No.

 11        Q.   So if you consider the information listed

 12   on the DTREE and GAF reports as evidence of Doctor

 13   Neuhaus's performance of an evaluation of a

 14   behavioral or functional impact on Patient 6's

 15   conditions and symptoms do you have an expert

 16   opinion as to whether she met the standard of care

 17   in the performance of that evaluation?

 18        A.   Yes, I do.

 19        Q.   And what is your expert opinion?

 20        A.   That unfortunately she did not.

 21        Q.   Why?

 22        A.   Because her documentation does not

 23   reflect a mental health evaluation, a review of

 24   symptoms, present symptoms, current symptoms,

 25   intensity, frequency, duration, past psychiatric
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  1   history, current psychosocial history, family

  2   history, medical history, a consideration of the

  3   circumstances both from this patient's unfortunate

  4   family circumstances, as well as her unwanted

  5   pregnancy or a mental status examination or a

  6   review of records.

  7        Q.   Now, you spoke about the mental status

  8   examination.  If you consider the information

  9   listed on the DTREE, GAF reports as evidence of

 10   Doctor Neuhaus's performance, of Patient 6's

 11   mental status examination do you have an expert

 12   opinion as to whether she met the standard of care

 13   in her performance of that mental status

 14   examination?

 15        A.   Yes, I do.

 16        Q.   And what is it?

 17        A.   That she did not.

 18        Q.   Why not?

 19        A.   Because of the negative finding that

 20   would be related to a mental status examination

 21   are -- are noted generically by a computer -- by

 22   the computer program, and have no specific

 23   clinical information and the positive -- there are

 24   no -- no clinical findings to support her positive

 25   conclusion of impairment or diagnosis that are
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  1   specific to the patient.

  2        Q.   If you consider the information listed on

  3   the DTREE and GAF reports as evidence of Doctor

  4   Neuhaus's performance of Patient 6 mental health

  5   evaluation, do you have an expert opinion as to

  6   whether she met the standard of care in her

  7   performance of that mental health evaluation?

  8        A.   I do.

  9        Q.   And what is your expert opinion?

 10        A.   She unfortunately did not.

 11        Q.   Why not?

 12        A.   Because again there is no evidence that

 13   there was a review of current or past

 14   symptomatology, medical psychiatric, psychosocial

 15   circumstances, consideration of the effective

 16   pregnancy, and -- and a formal -- formal or

 17   informal mental status exam that covered pertinent

 18   positive as well as negative findings.

 19        Q.   And what would need to be performed in

 20   order to meet the standard of care?

 21        A.   All of those items that I just mentioned

 22   would be part of the standard evaluation, and

 23   again you wouldn't necessarily have to absolutely

 24   have every single item.  But you would have to

 25   have something and -- that resembled or allowed
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  1   you to follow the physician's thinking and

  2   decision making other than these

  3   computer-generated statements which are based on

  4   yes/no input.

  5        Q.   Do you have an expert opinion as to

  6   whether Doctor Neuhaus met the standard of care in

  7   documentation with regards to this patient's

  8   record?

  9        A.   Yes, I do.

 10        Q.   And what is your expert opinion?

 11        A.   That she did not.

 12        Q.   Why is that?

 13        A.   Because computer generated algorithms

 14   with generalized statements, and no specific

 15   clinical information reflecting findings or

 16   conduct to the mental health evaluation don't --

 17   are not the standard for an average mental health

 18   professional or medical practitioner with mental

 19   health assessment training.

 20             MR. HAYS:  Sir, it looks like we're at

 21   4:30.  That is a good stopping point, I'm in

 22   between patients.

 23             PRESIDING OFFICER GASCHLER:  Fine with

 24   me.  Mr. Eye, is that acceptable?

 25             MR. EYE:  No objection to that, Your
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  1   Honor.

  2             PRESIDING OFFICER GASCHLER:  Okay.  Start

  3   tomorrow morning at 8:30 again?

  4             MR. HAYS:  Yes, sir.

  5             MR. EYE:  Yes, sir.

  6             PRESIDING OFFICER GASCHLER:  All right.

  7   Thank you all.

  8             (THEREUPON, the hearing concluded at 4:31

  9   p.m.)

 10   .

 11   .

 12   .

 13   .

 14   .

 15   .

 16   .

 17   .

 18   .

 19   .

 20   .

 21   .

 22   .

 23   .

 24   .

 25   .
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 01            PRESIDING OFFICER GASCHLER:  All right.
 02  We're back on the record.  Mr. Hays.
 03       DIRECT-EXAMINATION (cont.)
 04       BY MR. HAYS:  Yes, sir.  And for Exhibit 67
 05  that there is a question of whether we gave it
 06  over in production.  We have the notice of service
 07  of position, it was the third document production
 08  dated July 12th, 2011, it's Bates stamped Neuhaus
 09  2164 to Neuhaus 2245 and 2164 falls -- or 2179
 10  falls within that portion.
 11            MR. EYE:  We'll withdraw our objection on
 12  that basis, Your Honor.
 13            PRESIDING OFFICER GASCHLER:  And that was
 14  which number?
 15            MR. EYE:  67.
 16            PRESIDING OFFICER GASCHLER:  Thank you.
 17            MR. HAYS:  Thank you.
 18            PRESIDING OFFICER GASCHLER:  67 is
 19  admitted.
 20       BY MR. HAYS::
 21       Q.   Doctor Gold, let's talk about Patient No.
 22  1.  Do you have your expert report in front of you
 23  for Patient No. 1.
 24       A.   I assume I do, but you're going to have
 25  to tell me which.
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 01       Q.   It will be in the thicker one right
 02  there.  And your reports start around 67.
 03       A.   I have it.
 04       Q.   Do you have Doctor Neuhaus's patient
 05  record for that also?  It will be in the little
 06  binder.
 07       A.   Yes.
 08       Q.   And Doctor Tiller's record?
 09            THE REPORTER:  And doctor?
 10       BY MR. HAYS::
 11       Q.   Tiller's record.
 12            MR. EYE:  Your Honor, may I remove my
 13  jacket?
 14            PRESIDING OFFICER GASCHLER:  Absolutely.
 15            MR. EYE:  It's stuffy in here this
 16  morning.
 17            PRESIDING OFFICER GASCHLER:  Yes.  Make
 18  yourself as comfortable as you can.
 19       BY MR. HAYS::
 20       Q.   Can you tell us which exhibits numbers
 21  that you have open?
 22       A.   My report is Exhibit 68.  Doctor
 23  Neuhaus's records are Exhibit 23 and Doctor
 24  Tiller's records are Exhibit 34.
 25       Q.   From your review of the patient records
�0253
 01  can you please describe Patient 1?
 02       A.   Patient 1 is a 14-year-old single white
 03  female from New York, pregnant by consensual
 04  intercourse, who was 26 plus weeks pregnant at the
 05  time of the evaluation.
 06       Q.   How many pages consist of Patient 1's
 07  records for Doctor Neuhaus?
 08       A.   Six pages.
 09       Q.   Without being told that patient record
 10  came from Doctor Neuhaus would it be possible for
 11  you to determine who the physician's record is?
 12       A.   No.
 13       Q.   Why is that?
 14       A.   Because there is no identification of
 15  Doctor Neuhaus in this record other than a typed
 16  name on one of the disclosure -- one or -- let me
 17  just double check.  One -- one of the -- on the
 18  authorization to disclose protected health
 19  information form and it's typed in and it could be
 20  from -- it could be from anybody's record but it
 21  has Doctor Neuhaus's name typed into it.  On this
 22  basis alone you would not assume that you're
 23  looking at a record from a specific doctor.
 24       Q.   Why is that?
 25       A.   Because doctors copy information from
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 01  other doctor's files on a regular basis.  There is
 02  information from doctors -- Doctor Tiller's file
 03  in here.  It -- this could have been a copy
 04  document.  There is no signature, there is nothing
 05  personal on there to indicate that this is Doctor
 06  Neuhaus's file generated by Doctor Neuhaus, signed
 07  by Doctor Neuhaus and it's an administrative form,
 08  not a -- not a medical record form per se.
 09       Q.   Now, you testified yesterday about
 10  reviewing other physicians records.  In your
 11  experience from that how have you been able to
 12  determine whose physician records that patient --
 13  that the file that you reviewed was?
 14       A.   Well, it says it's licensee No. 2's file
 15  and licensee No. 2 --
 16       Q.   No, in general.  From your review of
 17  other physicians records --
 18       A.   Oh.
 19       Q.   -- how are you able to determine whether
 20  or whose physicians records those were?
 21       A.   Usually there is identifying information
 22  in multiple places and if there isn't even in the
 23  absence of identifying physician information,
 24  there is handwriting and you can infer from the
 25  handwriting and the doctor's signature whose
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 01  document it is.  It's a personal document clearly
 02  generated by the person whose written -- it's a
 03  document clearly generated by the person whose
 04  handwriting it is, and you can kind of match up
 05  handwriting even if you can't read the name at the
 06  bottom.  But there is something in the file that
 07  indicates that this is doctor so and so's file.
 08  Either a signature, letters, medical records that
 09  are generated by doctor -- which ever doctor it
 10  is.
 11       Q.   Can you tell from the patient's record
 12  when the patient's appointment date and time was
 13  with Doctor Neuhaus?
 14       A.   No, you cannot.
 15       Q.   Do you know whether Doctor Neuhaus came
 16  to a diagnosis for this patient?
 17       A.   Yes, I do.
 18       Q.   And how do you know that?
 19       A.   I -- based on the DTREE report Bates No.
 20  4 there is a DTREE positive diagnosis report.
 21       Q.   And what was the diagnosis for Patient 1?
 22       A.   Anxiety disorder not otherwise specified.
 23       Q.   Is that what it says on the paper?
 24       A.   Yes.  It says it twice.
 25       Q.   Does it say not otherwise specified?
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 01       A.   Oh, I'm sorry.  No, NOS is the
 02  abbreviation, but it stands for not otherwise
 03  specified.  I apologize.
 04       Q.   What is the criteria for diagnosing an
 05  anxiety disorder NO -- or otherwise --
 06            THE REPORTER:  I'm sorry, what is the?
 07       BY MR. HAYS::
 08       Q.   Criteria for diagnosing an anxiety
 09  disorder NOS?
 10       A.   Those criteria are listed in the DSM and
 11  I would rather look at that than try to recite
 12  them from memory.  Is that --
 13       Q.   Would the DSM aid you in --
 14       A.   Yes.
 15       Q.   -- describing the diagnosis criteria?
 16       A.   Yes.
 17       Q.   Where is it located at?
 18       A.   Page 484.
 19            MR. EYE:  Is that marked on -- is that
 20  marked as an exhibit, Doctor?  Is there an exhibit
 21  sticker on that somewhere?
 22            THE WITNESS:  No, I don't see one.
 23            MR. EYE:  All right.  I think we admitted
 24  it yesterday, didn't we?
 25            MR. HAYS:  The entire DSM?
�0257
 01            MR. EYE:  No.  I beg your pardon, never
 02  mind.
 03            THE WITNESS:  Okay.
 04            THE REPORTER:  I need to interrupt.  Can
 05  we go off the record for a minute.
 06            (THEREUPON, a recess was taken.)
 07            MR. HAYS:  May I approach, sir.
 08            PRESIDING OFFICER GASCHLER:  (Nods head.)
 09            MR. HAYS:  I have a copy of a one-page
 10  document to opposing counsel and a one-page
 11  document to the hearing officer and I'm handing
 12  the copy of exhibit marked 89 for identification.
 13       BY MR. HAYS::
 14       Q.   Doctor Gold, is that a copy of the
 15  patient you were just looking at?
 16       A.   Yes, it is.
 17       Q.   Is that a true and accurate
 18  representation of that page?
 19       A.   Yes, it is.
 20            MR. HAYS:  And I move to admit that
 21  exhibit.
 22            MR. EYE:  No objection.
 23            PRESIDING OFFICER GASCHLER:  89 admitted.
 24       BY MR. HAYS::
 25       Q.   Could you explain what the criteria is
�0258
 01  for diagnosing anxiety disorder NOS?
 02       A.   Anxiety disorder NOS is a diagnosis of
 03  exclusion.  It basically means that the individual
 04  has prominent anxiety, but doesn't meet the
 05  criteria for any other anxiety diagnosis.  It says
 06  criteria not met for either specific mood disorder
 07  or a specific anxiety disorder.
 08       Q.   What's that mean?
 09       A.   It means that the person is anxious
 10  enough that the clinician believes that the person
 11  is anxious enough to warrant a psychiatric
 12  diagnosis meaning that the anxiety is that --
 13  beyond that of normal situational anxiety and has
 14  reached a level that you would consider it
 15  pathological in some way but can't fit into the
 16  criteria of any other mood or anxiety diagnosis,
 17  and then there are some other exclusionary
 18  criteria.  Can't determine whether it's primary or
 19  substance induced.  In other words, the person is
 20  very anxious, more than very anxious,
 21  pathologically anxious, but it doesn't fit the
 22  criteria for any other diagnosis and it's not
 23  clear why they're so anxious.
 24       Q.   And you testified that this diagnosis was
 25  documented on the DTREE reports, so let's turn to
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 01  that page.  What page is that within the record?
 02       A.   Bates four.
 03       Q.   And it looks like it has a number on it.
 04  What does that number indicate?
 05       A.   300.00 all diag -- all the diagnoses in
 06  the DSM have a numerical code associated with
 07  them.  The numerical code for anxiety disorder NOS
 08  is 300.00.
 09       Q.   And does that report indicate when a
 10  rating occurred?
 11       A.   It says the rating occurred on 7-21-2003.
 12       Q.   Does it give --
 13       A.   At 1427.
 14       Q.   What about a report date and time?
 15       A.   7-21-2003, 1431.
 16       Q.   So how many minutes did it take to create
 17  this report?
 18       A.   Apparently four minutes.
 19       Q.   Looking at this DTREE report can you
 20  determine why there is no other documentation
 21  other than the diagnosis on it?
 22       A.   Looking at the report, no.
 23       Q.   What -- what about your review of how the
 24  DTREE program works?
 25       A.   Well, because this is a diagnosis of
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 01  exclusion and it would list the positive findings
 02  there really are no positive findings in a
 03  diagnosis of exclusion.  Everything has been
 04  excluded, this is sort of the last thing that if
 05  you put down -- if you answer yes to the anxiety
 06  questions but you can't answer -- in the DTREE but
 07  you can answer yes to some of the other specific
 08  criterion you'll end up with a report, I believe,
 09  that doesn't list anything positive as a finding
 10  because it's a diagnosis of exclusion.
 11       Q.   And diagnosing anxiety disorder NOS would
 12  you have to assume the fact that this patient was
 13  pregnant?
 14       A.   Certainly.
 15       Q.   Why?
 16       A.   Well, because, you know, she's 14 or 15
 17  -- 14-year-old young girl traveling from New York,
 18  presumably with a parent with an unwanted
 19  pregnancy in the third trimester is undoubtedly
 20  going to be acutely distressed.  Whether that
 21  distress is a separate psychiatric disorder or is
 22  related to the distress of her circumstances would
 23  have to be a clinical consideration and assigning
 24  a psychiatric diagnosis.
 25       Q.   Are there any other reports within that
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 01  patient record?
 02       A.   There is a GAF report.
 03       Q.   Let's take a look at that.  What page is
 04  that --
 05       A.   That.
 06       Q.   -- report located on?
 07       A.   I'm sorry, that's Bates 5.
 08       Q.   Does it indicate a rating date and time?
 09       A.   Yes.
 10       Q.   And what is the rating date and time?
 11       A.   7-21-2003, 1431.
 12       Q.   What about a report date and time?
 13       A.   Same date 1433.
 14       Q.   And how long did it take to create this
 15  report?
 16       A.   Three minutes -- I'm sorry, two minutes.
 17  I'm not good at math questions.
 18       Q.   Now let's talk about some of the
 19  information that's on the GAF.  Does it have a
 20  rating on it?
 21       A.   Yes, it does.
 22       Q.   And what is the rating?
 23       A.   Forty-five.
 24       Q.   What does a rating of 45 mean?
 25       A.   Well, broadly and generically speaking a
�0262
 01  rating of 45 is exactly -- is defined exactly in
 02  the GAF scale which is what is defined -- which is
 03  what's printed here on the paper which is that the
 04  patient has presented with serious impairment and
 05  social occupational or school functioning.
 06       Q.   And you spoke about a GAF scale located
 07  within the DSM, do you know where that's located?
 08       A.   Yes.  Page 34 is the actual scale.
 09       Q.   And can you describe the GAF scale?
 10       A.   Well, GAF scale is a rating scale that
 11  was developed and operationalized for use by
 12  clinicians in order to communicate information
 13  about a person's level of severity of symptoms or
 14  functioning.  The GAF as used in this computer
 15  report specifies that it's used only for level of
 16  functioning and not for severity of symptoms.  So
 17  I'm not going to talk about the severity of
 18  symptom parts.  The severity of symptoms -- I'm
 19  sorry, the assessment of functioning is a number
 20  that's useful for a variety of reasons.  It's
 21  useful in understanding how somebody -- the rating
 22  that's assigned their functioning at the moment of
 23  evaluation.  If you can assign a number, for
 24  example, for the past -- a highest in the past
 25  year which is often suggested you can tell if
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 01  there has been a change in that person's
 02  functioning.  If you're providing treatment and
 03  you continue to assess the GAF, you can determine
 04  whether that person may or may not be improving to
 05  some degree based on their GAF score.  If a person
 06  has a low GAF score today but that has been --
 07  that score is their baseline as demonstrated by
 08  years of history, then there has been no change
 09  and that tells you one thing.  Whereas, if a
 10  person was 100 a year ago and now they're 10, that
 11  tells you something else. So there -- there is a
 12  variety uses of the GAF score.  Well, let's take a
 13  look at some of the specifics things that are on
 14  the GAF report.
 15       Q.   What's the first entry into the report?
 16       A.   The first entry starts with the basic
 17  criteria, again general criteria for a range of
 18  one to 10 and indicates that those criteria have
 19  not been met.  So it says the patient has not been
 20  suicidal or in danger of intentionally hurting
 21  herself.
 22       Q.   Is there a positive finding on this
 23  report?
 24       A.   No.  Well, other than the -- other than
 25  the general statement stating why it's in the
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 01  range of 41 to 50.
 02       Q.   And what's that statement?
 03       A.   Presented with serious impairment and
 04  social occupational or school functioning.
 05       Q.   So what's that mean?
 06       A.   Well, that's a -- that's a conclusion,
 07  that's not data.  It's -- that's the conclusion,
 08  but it doesn't have any specific data about this
 09  patient.  That finding would be the same for any
 10  patient who scored -- that sentence would apply to
 11  any patient who was deemed to score in the 41 to
 12  50 range.
 13       Q.   So what is that entry telling you about
 14  this patient?
 15       A.   Not -- nothing that I -- only that the
 16  clinician -- assuming it was a clinician who
 17  produced it, only that the clinician who produced
 18  it for some reason felt that that score was
 19  appropriate.
 20       Q.   And you mentioned that there was other
 21  negative entries or finding on that?
 22       A.   Yes.  All of the neg -- all of the
 23  negative findings up to the 41 to 50 range are
 24  listed as negative findings.  So all the one to 10
 25  negative findings, the 11 to 20 negative finding
�0265
 01  --
 02            THE REPORTER:  I'm sorry, all of the?
 03       A.   I'm sorry.  One to 10 -- one through 10,
 04  all of the 11 through 20, all of the 21 through
 05  30, and all of the 31 through 40.
 06       BY MR. HAYS::
 07       Q.   So what is that information telling you?
 08       A.   Well --
 09            MR. EYE:  Objection, I think it's asked
 10  already and I presume it's already answered.
 11            MR. HAYS:  I asked about the positive
 12  findings, not the negative findings.
 13            MR. EYE:  No.  Your question was what
 14  does that tell the physician -- witness and I
 15  believe she answered it.
 16            PRESIDING OFFICER GASCHLER:  I don't
 17  recall that she did.  Now I may be wrong.
 18            MR. EYE:  I could be mistaken as well,
 19  but that was my recollection that she was already
 20  asked that question.
 21            PRESIDING OFFICER GASCHLER:  Objection
 22  overruled.
 23       A.   Okay.  Certainly these negative findings
 24  tell you what the clinician believes or found was
 25  not present.  So one could say there is no
�0266
 01  evidence -- this clinician did not find evidence
 02  of suicidality or intentional -- the intent to
 03  intentionally harm herself.  The clinician did not
 04  find that the patient was not violent.  That the
 05  patient's judgment has not been significantly
 06  impaired or that the patient has not had a problem
 07  maintaining minimal personal hygiene.  So it tells
 08  you in that sense what was not found, and what was
 09  not found are significant findings, they just
 10  don't tell you what was found.
 11       Q.   So in your opinion would this GAF report
 12  substantiate a basis for the determination of the
 13  GAF rating of 45?
 14       A.   No.
 15       Q.   Why not?
 16       A.   Because there are no positive finding.
 17  There is just a generic statement that is listed
 18  verbatim from the DSM about what a finding in the
 19  range of 41 to 50 is, but it doesn't say why the
 20  clinician felt that this patient had serious
 21  impairment, and it doesn't -- and -- and the
 22  statement says social, occupational or school
 23  functioning.  In a 14 year old it's unlikely that
 24  occupation is a consideration so it would be
 25  social or school functioning.  And again it's
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 01  supposed to be only due to -- it's not supposed to
 02  be due to a mental or environment consideration
 03  and it's impossible to tell from this document
 04  whether that was taken into account.
 05       Q.   Is there any other information that is
 06  located within Doctor Neuhaus's record that would
 07  be a basis for a determination of the GAF rating
 08  of 45?
 09       A.   No.
 10       Q.   Could the information from the GAF report
 11  be used to substantiate the diagnosis of anxiety
 12  disorder NOS?
 13       A.   No.
 14       Q.   Why not?
 15       A.   Because no -- no GAF scores correlated
 16  with any psychiatric diagnosis, and no psychiatric
 17  diagnosis is correlated with any GAF score.
 18       Q.   Why is that?
 19       A.   Because you can have someone who has any
 20  diagnosis and their level of functioning depending
 21  on their symptoms, their support, their
 22  environment may be quite high or quite low.  So to
 23  give you an example you can have someone with a
 24  diagnosis of major depression who has a very high
 25  GAF because they're being treated and they're in
�0268
 01  therapy and they're developing coping skills and
 02  they're able to work and they're able to function
 03  within social milieus, et cetera.  Okay?  Or you
 04  may have someone with major depression who is
 05  acutely suicidal and unable to get out of bed and
 06  has minimal hygiene who would have a very low GAF.
 07  So the diagnosis and the impairment -- level of
 08  impairment are not joined in any way.
 09       Q.   Do you know how Doctor Neuhaus was using
 10  the information contained within this report?
 11       A.   Well, Doctor Neuhaus testified that she
 12  was using these reports to document her
 13  evaluation.
 14       Q.   Can you tell us where she testified to
 15  that?  And first by reports, what do you mean by
 16  the report?
 17       A.   The DTREE report and the GAF report.
 18  Page 22 of Doctor Neuhaus's testimony in Doctor
 19  Tiller's trial.
 20       Q.   Would you like to see it?
 21       A.   Yes.  Can you tell me where that is?
 22       Q.   It's in the big binder.
 23       A.   Okay.
 24       Q.   And when you look at that it's broken
 25  down in sections, so.
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 01            DR. NEUHAUS:  What page is it?
 02       A.   I'll find it.  It's from March 24th, '09,
 03  so I have to find March 24th.  There.  Okay.  It's
 04  -- it's March 24th, '09.  There is a number at the
 05  top, does that help?
 06       BY MR. HAYS::
 07       Q.   Yes.
 08       A.   On Neuhaus 1036.
 09            MR. EYE:  1036?
 10            THE WITNESS:  Yes.
 11            MR. EYE:  Thank you.
 12       BY MR. HAYS::
 13       Q.   And what did she testify to exactly?
 14       A.   What she stated was -- I'm sorry.  This
 15  is in regard to the software program generally so
 16  that would include the DTREE and the GAF modules
 17  that she used it to, quote, be able to record all
 18  of the information quickly and readily and
 19  thoroughly.
 20       Q.   And that was for all of her patients?
 21            MR. EYE:  Objection.  Now calls for the
 22  witness to speculate, I guess.  I mean unless she
 23  knows.
 24            PRESIDING OFFICER GASCHLER:  Are you
 25  saying all patients of Doctor Neuhaus or all
�0270
 01  patients in the review here?
 02            MR. HAYS:  Well --
 03            MR. EYE:  That's my question.
 04            MR. HAYS:  All patients anywhere because
 05  she has testified generally about how she used the
 06  program.
 07            MR. EYE:  Well, then I'm going to object
 08  because I don't think that this witness has
 09  reviewed all of Doctor Neuhaus's charts for all of
 10  the patients that she ever treated in this regard.
 11            MR. HAYS:  Doctor Neuhaus testified
 12  generally to that.
 13            MR. EYE:  Well --
 14            MR. HAYS:  And that was a quote that she
 15  testified to.
 16            MR. EYE:  Well, then the transcript can
 17  speak for itself.
 18            PRESIDING OFFICER GASCHLER:  The
 19  transcript wasn't admitted.
 20            MR. EYE:  Well, she just read from it.
 21            MR. HAYS:  Then I move to admit that
 22  portion of the transcript.
 23            MR. EYE:  I object.  She just read from
 24  the transcript and the transcript speaks for
 25  itself.
�0271
 01            PRESIDING OFFICER GASCHLER:  Objection
 02  sustained.  Rephrase your question if you want to
 03  know from these cases.
 04       BY MR. HAYS::
 05       Q.   Is that how she used the DTREE and the
 06  GAF report in these cases?
 07       A.   My understanding is that that's how she
 08  used the computer software.  Once she started
 09  using computer software and apparently there was
 10  computer software used in all of these cases,
 11  except I think possibly one where not even the
 12  reports are in the file.
 13       Q.   So if you consider that information
 14  listed on the DTREE and the GAF report as evidence
 15  of Doctor Neuhaus's performance and evaluation of
 16  Patient 1's behavioral or functional impact of the
 17  patient's condition and symptoms, do you have an
 18  expert opinion as to whether she met the standard
 19  in the performance of that evaluation?
 20       A.   My -- yes.
 21       Q.   And what is your expert opinion?
 22       A.   I would regretfully say that she did not
 23  meet the standard of care based on the
 24  documentation.
 25       Q.   Why is that?
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 01       A.   Because there is no data generated by
 02  Doctor Neuhaus or in Doctor Neuhaus's file in this
 03  case that indicates that any specific evaluation
 04  was performed by Doctor Neuhaus.  There is simply
 05  no specific symptom data, findings data.  There
 06  are simply conclusory statements without data upon
 07  which one would base such infor -- such a
 08  conclusion.
 09       Q.   So what would have been needed to be
 10  performed on Patient 1 to meet the standard of
 11  care in evaluating their functional impact?
 12       A.   You would need to have a formal or
 13  informal mental health evaluation that included a
 14  mental status examination again either formally or
 15  informally, and the positive findings of those
 16  evaluations, as well as the negative findings
 17  would need to be listed.  And, again, you would
 18  want to know that Doctor Neuhaus had done that
 19  herself or in conjunction with a mental health
 20  professionally trained individual.  There isn't
 21  even a signature on any of these documents to show
 22  that Doctor Neuhaus took responsibility or owned
 23  them.
 24       Q.   And you mentioned -- mentioned a mental
 25  status examination.  So if you consider the
�0273
 01  information listed on the DTREE and the GAF report
 02  as evidence of Doctor Neuhaus's performance of a
 03  Patient 1's Mental status examination, do you have
 04  an expert opinion as to whether the standard of
 05  care was met in her performance of that mental
 06  status examination?
 07       A.   Yes.
 08       Q.   And what is your expert opinion?
 09       A.   I would regretfully again say it didn't
 10  meet the standard of care.
 11       Q.   Why is that?
 12       A.   Because again there is evidence of some
 13  basic information that of course is important such
 14  as whether the patient is suicidal, whether she
 15  can maintain her personal hygiene, but a mental
 16  status examination has to include more than that
 17  and it has to -- it has to include a number of
 18  other items and those are not documented.
 19       Q.   So what would have been needed to be
 20  performed to meet the standard of care for Patient
 21  1 in a mental health -- in a mental status
 22  examination?
 23       A.   Well, again a mental status examination
 24  is a standard directed examination.  You know, as
 25  Doctor Neuhaus stated in her own testimony it's a
�0274
 01  standard directed examination, and documentation
 02  of even the negative findings that the question
 03  was asked and answered in the negative, as well as
 04  the positive.  So there are some negative
 05  findings.  But, for example, to just generically
 06  say impaired judgment without any clinical data
 07  doesn't indicate that the questions were asked to
 08  determine how -- to determine how that patient's
 09  judgment was impaired and why the clinician came
 10  to that conclusion.
 11       Q.   Now, you also spoke about a mental health
 12  evaluation, so if you consider the information
 13  listed on the DTREE and GAF reports of evidence of
 14  Doctor Neuhaus's performance of Patient 1's mental
 15  health evaluation, do you have an expert opinion
 16  as to whether the standard of care was met in
 17  regards to her performance of a mental health
 18  evaluation for Patient 1?
 19       A.   Yes.
 20       Q.   And what is that?
 21       A.   Again regretfully it does not meet the
 22  standard of care.
 23       Q.   Why?
 24       A.   Because a mental health evaluation
 25  consists of a comprehensive current and past
�0275
 01  history, multiple factors related to the patient,
 02  patient's family, patient circumstances, medical
 03  history as I think we discussed yesterday, and
 04  there is no evidence of any of that.
 05       Q.   Do you have an expert opinion as to
 06  whether Doctor Neuhaus met the standard of care in
 07  documentation with regards to this patient record?
 08       A.   Yes.
 09       Q.   And what is your expert opinion?
 10       A.   Sadly she does not.
 11       Q.   Why?
 12       A.   Because the -- the primary reason is that
 13  there is no data in this record specific to this
 14  patient.  There is computer printout listing
 15  almost verbatim statements from the DSM that are
 16  based on a yes or no computer program, but no
 17  personal information about this patient or the
 18  bases for Doctor Neuhaus's conclusions on those
 19  computer reports.  And in addition there are other
 20  things such as you can't determine when the date
 21  of her appointment was, you can't determine how --
 22  what sources of -- if any of information Doctor
 23  Neuhaus relied upon if there were other -- if
 24  there was other information that led her to these
 25  conclusions it's not in her file.
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 01       Q.   Now, you spoke about the information
 02  contained in her records were verbatim from the
 03  DSM?
 04       A.   Yes.
 05       Q.   Can you -- where did it come from in the
 06  DSM?
 07       A.   The DSM -- well, the -- well, the anxiety
 08  disorder NOS there is nothing really listed
 09  besides the diagnosis and the code.  The GAF,
 10  those statements under each range of functioning
 11  are almost if not exactly then almost verbatim
 12  quotes from the GAF rating scale.  They're generic
 13  statements.
 14       Q.   And do you know which page that scale is
 15  on?
 16       A.   Yes, page 34.
 17       Q.   I'm handing a one-page document to
 18  opposing counsel, a working copy to the presiding
 19  officer, and the original Exhibit No. 90 to the
 20  witness.  Can you describe what that is?
 21       A.   Yes.  That's a copy of page 34 of the
 22  DSM.
 23       Q.   Is it a true and accurate representation
 24  of the page in the DSM?
 25       A.   Yes, it is.
�0277
 01            MR. HAYS:  I move to admit that page.
 02            MR. EYE:  No objection.
 03            PRESIDING OFFICER GASCHLER:  Admitted.
 04  Thank you.
 05       BY MR. HAYS::
 06       Q.   Can you indicate where the verbatim
 07  language is?
 08       A.   So if you look at the GAF rating of 45
 09  and on Doctor Neuhaus on the GAF report Bates 5.
 10  It says the patient has presented with serious
 11  impairment in social, occupational or school
 12  functioning.  And under -- if you look at page 34,
 13  and again we noted that this computer program did
 14  not include severity of symptoms in the GAF scale,
 15  it was only functioning. So it says any serious
 16  impairment in social, occupational or school
 17  functioning, so it's almost a verbatim statement.
 18  And then if you look at the other ones they are
 19  paraphrased or verbatim.  So if you look, for
 20  example, on the range of one to 10 is not met
 21  because the patient has been able to maintain
 22  personal hygiene.  If you look under one to 10 on
 23  page 34 it says persistent inability to maintain
 24  minimum personal hygiene.  So -- so the people who
 25  -- who wrote the DSM and included this wrote this
�0278
 01  computer program so it's understandable that the
 02  language they would be using is almost identical
 03  or based on the language in the DSM.  But it
 04  doesn't -- a negative finding is a negative
 05  finding.  If someone can maintain minimal personal
 06  hygiene you don't have to say usually too much
 07  more than that, but if there is a positive finding
 08  such as impairment in judgment this does not tell
 09  you what that is.
 10       Q.   What would make Doctor Neuhaus's
 11  documentation or what -- strike that.  What would
 12  make Doctor Neuhaus's GAF and DTREE report reflect
 13  adequate documentation of a mental health
 14  evaluation?
 15       A.   Well, you could use these as mnemonic
 16  devices to prompt you through your evaluation,
 17  that would not be of itself a problem.  But when
 18  you have positive or pertinent negative findings
 19  you would need to document those as well in a way
 20  that indicates that those questions have been
 21  specifically asked and answered of the patient and
 22  not simply responded yes or no to a computer
 23  program.
 24       Q.   Does Doctor Tiller have a document -- a
 25  mental health -- does Doctor Tiller document
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 01  mental health evaluations for Patient 1 in his
 02  medical records?
 03       A.   Yes, he does.
 04       Q.   And can you tell us what page that's on?
 05       A.   Which exhibit is it?
 06       Q.   It's going to be the larger notebook?
 07       A.   Oh, okay.
 08       Q.   Or the other large notebook and those are
 09  just Doctor Tiller's records.
 10       A.   Oh, here it is.  Okay.  It's Exhibit 34,
 11  Bates No. 2.
 12       Q.   So let's take a look at that.  Is it
 13  different than Doctor Neuhaus's documentation?
 14       A.   Yes, it is.
 15       Q.   How?
 16       A.   It is not computer generated.  It's
 17  signed by Doctor Tiller.  It uses a multi-axial
 18  five code diagnostic system as the DSM -- as we
 19  went through yesterday on the DSM.  It includes
 20  recognition that there is an unwanted pregnancy as
 21  well as some other codes including sexual abuse of
 22  a child, illegitimate pregnancy.  So he's clearly
 23  factoring in the psychosocial circumstances
 24  involved, and he has at the bottom as well as at
 25  the top there is specific clinical information
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 01  about this specific patient.  You can understand
 02  or tell from these notes that he's actually talked
 03  to the patient.  There are quotes from the
 04  patient.  For example, she is quote -- she is
 05  extremely, quote, stressed out, unquote.  And at
 06  the bottom in his own handwriting he has put in
 07  more details that were not included in the typed
 08  portion of the letter, and he signed that as well
 09  so that you would know that he's the one that put
 10  that handwritten addendum on to this typed piece
 11  of paper.
 12       Q.   Have you seen that format before?
 13       A.   The -- I'm sorry, which format?
 14       Q.   The format that he uses to -- for
 15  documentation?
 16       A.   Yes.  I mean different people use
 17  different formats but this -- this would be, yes,
 18  this is a type of format.
 19       Q.   Does -- does that document meet the
 20  standard of care?
 21       A.   I would say that it does.
 22       Q.   And we're going to move on to Patient 2,
 23  do you need a break?
 24       A.   And can I just clarify?
 25       Q.   Go ahead.
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 01       A.   Okay.  It meets the standard of care.
 02  People -- doctors may disagree about the
 03  conclusion that someone reaches in regard to
 04  diagnosis or in regard to GAF number or, et
 05  cetera.  But it meets the standard of care because
 06  it indicates that he went through a process, that
 07  at least minimally, comprises a mental health
 08  evaluation and he documents it in a way that you
 09  can follow his thinking even if you don't agree
 10  with his conclusion and so that's why it meets the
 11  standard of care.
 12            MR. HAYS:  And we've been going for a
 13  little bit, do you need a break?
 14            THE WITNESS:  No, I'm good.
 15       BY MR. HAYS::
 16       Q.   Well, let's move on to Patient 2.  Do you
 17  have your expert report for Patient 2 in front of
 18  you?
 19       A.   Yes.
 20       Q.   Can you tell us the exhibit number?
 21       A.   Exhibit 69.
 22       Q.   And do you have Doctor Neuhaus's record
 23  for Patient No. 2?
 24       A.   Yes.
 25       Q.   And what exhibit number is that?
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 01       A.   Exhibit 24.
 02       Q.   Do you have Doctor Tiller's record for
 03  Patient No. 2 in front of you?
 04       A.   Yes.
 05       Q.   And what exhibit number is it?
 06       A.   Exhibit 35.
 07       Q.   From your review of the records can you
 08  please describe Patient 2?
 09       A.   Patient 2 is a 10-year-old incest rape
 10  victim from California who became pregnant as a
 11  result of rape incest and sexual assault when she
 12  was nine years old.  And at the time of her
 13  evaluation she was 28, almost 29 weeks pregnant.
 14       Q.   How many pages consist of Patient 2's
 15  records for Doctor Neuhaus?
 16       A.   Seven.
 17       Q.   And without being told who that record
 18  came from could you determine who the physician
 19  was?
 20       A.   No.
 21       Q.   Why is that?
 22       A.   There is no information in this chart,
 23  signatures or handwritten that indicate that any
 24  of these documents were generated by Doctor
 25  Neuhaus.
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 01       Q.   Can you tell from the patient record what
 02  the date and time of the patient's appointment was
 03  by Doctor Neuhaus?
 04       A.   No.
 05       Q.   Why is that?
 06       A.   Because it's -- the only date and time
 07  that's documented comes from the intake form for
 08  Doctor Tiller's clinic, and based on a review of
 09  both Doctor Neuhaus and Doctor Tiller's records
 10  that seems to reflect the time of the appointment
 11  at Doctor Tiller's clinic.  It does not reflect
 12  the time of the appointment with Doctor Neuhaus or
 13  date.
 14       Q.   Do you know whether Doctor Neuhaus came
 15  to a diagnosis for this patient?
 16       A.   Yes, she did.
 17       Q.   And how do you know that?
 18       A.   There is a DTREE diagnostic report in
 19  this chart.
 20       Q.   What was the diagnosis for Patient 2?
 21       A.   Major depressive disorder, single
 22  episode, severe without psychotic features.
 23       Q.   What does that diagnosis mean?
 24       A.   Well, it means that Doctor Neuhaus
 25  believed and entered the data to indicate that she
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 01  believed or found that this patient met the
 02  criteria -- the DSM criteria for this diagnosis.
 03       Q.   What's a diagnosis -- the diagnostic
 04  criteria for major depressive disorder, single
 05  episode, severe (inaudible) --
 06            THE REPORTER:  I'm sorry.
 07       BY MR. HAYS::
 08       Q.   What is the diagnostic criteria for major
 09  depressive disorder, comma, single episode, comma,
 10  severe without psychotic features?
 11       A.   I would need to refer to the DSM to be
 12  specific and not misquote.
 13       Q.   Do you know what page that's on in the
 14  DSM?
 15       A.   Page 375 and 376, but also page 356.
 16       Q.   What is page 356?
 17       A.   356 is the criteria for a major
 18  depressive episode.
 19       Q.   And what is 35 -- 375 and 376?
 20       A.   Those are the criteria for major
 21  depressive disorder.  I'm sorry, it will be 375.
 22  Major depressive disorder, single episode is on
 23  375.
 24            MR. HAYS:  Handing a two-page document to
 25  opposing counsel and handing a two-page document
�0285
 01  to the presiding officer and the original two page
 02  document marked for identification Exhibit No. 91.
 03            MR. EYE:  Can you tell me exhibit number
 04  what?
 05            MR. HAYS:  Number 91.
 06       BY MR. HAYS::
 07       Q.   Can you tell me what those two documents
 08  are?
 09       A.   They are -- the first is a copy of page
 10  356 and the second is a copy of page 375.
 11       Q.   Are they a true and accurate
 12  representation of the pages contained within the
 13  DSM?
 14       A.   Yes.
 15            MR. HAYS:  I move to admit those two
 16  pages.
 17            MR. EYE:  No objection.
 18            PRESIDING OFFICER GASCHLER:  They will be
 19  admitted.
 20       BY MR. HAYS::
 21       Q.   So can you tell us what the diagnostic
 22  criteria for major depressive disorder, single
 23  episode, severe without psychotic features is?
 24       A.   Okay.  For major -- for a major
 25  depressive episode which is the hallmark of major
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 01  depressive disorder, you have to have five or more
 02  of a list of nine symptoms, one of which has to be
 03  either symptom one or symptom two and they have to
 04  have been present for at least the same two-week
 05  period or longer, and represent a change from
 06  previous functioning or previous symptoms or lack
 07  thereof.  There is a note at -- at the top of the
 08  diagnosis -- of the episode criteria do not
 09  include symptoms that are clearly due to a general
 10  medical condition or mood-incongruent delusions or
 11  hallucinations.  Okay.  So again those are cri --
 12  exclusion criteria that they put right at the top.
 13  So then they list the nonsymptoms.  Do you want me
 14  to say what they are?
 15       Q.   (Nods head.)
 16       A.   Okay.  The first is depressed mood most
 17  of the day, nearly every day as indicated by
 18  either subjective report or observation made by
 19  others.  There is a note that in children and
 20  adolescents this can be irritable mood rather than
 21  depressed mood.  Number two is marked diminished
 22  interest or pleasure in all or almost all
 23  activities most of the day, nearly every day, as
 24  indicated by either subjective account or
 25  observation made by others.  And again, just to
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 01  repeat of the five -- minimal five symptom
 02  criteria that must be met, one -- one of them must
 03  be one of those two.  Okay.  Then you have the
 04  other seven significant -- and I'll -- I won't
 05  read those specifically, but significant weight
 06  loss or decreased -- significant weight loss or
 07  weight gain or decrease or increase in appetite
 08  nearly every day.  Insomnia or hypersomnia,
 09  psychomotor agitation or retardation.  And again
 10  these are nearly every day.  Fatigue or loss of
 11  energy nearly every day.  Feelings of
 12  worthlessness or excessive or inappropriate guilt
 13  nearly every day.  Diminished ability to think or
 14  concentrate nearly every day.  Recurrent thoughts
 15  of death, recurrent suicidal ideation without a
 16  specific plan, or a suicide attempt or a specific
 17  plan for committing suicide.  So those are the
 18  symptom criteria.  Okay.  And then there are some
 19  more qualifiers.  Do you want me to?
 20       Q.   (Nods head.)
 21       A.   Okay.  The symptoms do not meet criteria
 22  for a mixed episode, that's a different type of
 23  presentation.  The symptoms cause clinically
 24  significant distress or impairment in social,
 25  occupational or other important areas of
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 01  functioning.  The symptoms are not due to the
 02  direct physiological affects of a substance, i.e.,
 03  drug abuse or alcohol abuse, or a general medical
 04  condition and the DSM lists hypothyroidism as an
 05  example of a medical condition that can produce --
 06  directly produce psychiatric symptoms.  And
 07  finally the symptoms are not better accounted for
 08  by bereavement, i.e., after the loss of a loved
 09  one.  The symptoms persist for longer than two
 10  months or are characterized by functional
 11  impairment and morbid preoccupations with death or
 12  dying or psychotic symptoms or psychomotor
 13  retardation.
 14       Q.   And there is another page that you
 15  mentioned?
 16       A.   Yes.
 17       Q.   And what's the significance of that page?
 18       A.   Well, the way one diagnoses depressive
 19  disorders or mood disorders one has to first meet
 20  the criteria for a depressive episode or a manic
 21  episode or a mixed episode and in this case we're
 22  talking about a depressive episode.  And then the
 23  disorder is based upon the patterns experienced by
 24  the individual.  So if this is a first instance
 25  obviously there is no pattern of recurrence so it
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 01  would be a single episode.  So the criteria are
 02  primarily after the -- the gatekeeper criterion so
 03  to speak of a single major depressive episode
 04  which we just reviewed, then there are two
 05  criteria of exclusion.  So in this case the
 06  episode is not better accounted for by other
 07  psychiatric diagnoses or imposed upon other --
 08  other significant psychiatric diagnoses.  Also it
 09  excludes a diagnosis of depression if there is
 10  ever been a manic, or mixed or hypomanic episode.
 11  And then it lists the criteria by which you
 12  specified the modifiers.  So if the full criteria
 13  are met specify it's current clinical status or
 14  features, and there is a list of those mild,
 15  moderate, severe without psychotic features or
 16  with psychotic features and those are further
 17  delineated on page 412.  And then there is
 18  catatonic features, melancholic --
 19            THE REPORTER:  I'm sorry, catatonic?
 20       A.   Catatonic features, melancholic features,
 21  and a variety of other features that can describe
 22  the depressive episode.
 23       Q.   Is that diagnosis documented within
 24  Doctor Neuhaus's patient records for Patient No.
 25  2?
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 01       A.   Yes, it is.
 02       Q.   And where is it documented?
 03       A.   On the DTREE positive diagnostic report.
 04       Q.   Do you know how Doctor Neuhaus performed
 05  her mental health evaluation to form the basis of
 06  her diagnosis for this patient?
 07       A.   Not based on the documentation.
 08       Q.   Based on what then?
 09       A.   Based on Doctor Neuhaus's I believe
 10  testimony from her inquisition testimony.
 11       Q.   Do you know what page that was located
 12  on?
 13       A.   Page 167.
 14       Q.   And can you go to that page and read what
 15  she stated about that patient?
 16            MR. EYE:  I'm sorry, what page?
 17       A.   Well, let me just make sure -- it starts
 18  on page 166.
 19            MR. EYE:  Okay.  Thank you.
 20            THE WITNESS:  And there is a Bates number
 21  of 867 at the bottom of the page.
 22            MR. EYE:  Thank you.
 23       BY MR. HAYS::
 24       Q.   And what did she testify?
 25       A.   She testified -- well, first she
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 01  testified, I did the same thing as I said before,
 02  I did a mental status evaluation.  Then she stated
 03  I did a directed exam of her.  I evaluated -- I'm
 04  skipping through the question mark.  I evaluated
 05  her neurologic status, and then it says be gait,
 06  speech, mannerisms.  The usual things that are
 07  part of a mental status examination.
 08            THE REPORTER:  I want to clarify, be
 09  gait?
 10       A.   Yeah.  It just says be, B-E, and then
 11  gait, I don't know.  And then on page 168 Doctor
 12  Neuhaus stated that she examined the things that
 13  were relevant.  And the question was which were?
 14  And the answer beginning on page 168 is her mental
 15  status as comprised by her intellect functioning,
 16  her ability to answer questions, whether or not
 17  her thinking was concrete -- it says in the
 18  transcript obstruct but I'm pretty sure that the
 19  word Doctor Neuhaus used was abstract.  Whether
 20  her behavior was age appropriate.  Her basic gross
 21  neurological functioning, that is can she walk?
 22  Does she have any apparent disabilities that would
 23  impede her ability to decision make in an
 24  age-appropriate way.
 25       Q.   Is that information documented within her
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 01  case file?
 02       A.   Um --
 03       Q.   Or within her -- let me rephrase that.
 04  Is that information documented within her patient
 05  records?
 06       A.   Only in the sense that the computer
 07  generated reports indicate negative findings in a
 08  generic way assuming those were the product of
 09  this evaluation.
 10       Q.   You mentioned this diagnosis was
 11  documented in the DTREE.  Let's go to that page
 12  within her patient record.
 13       A.   Okay.
 14       Q.   Do you know what page it is?
 15       A.   Page 6.
 16       Q.   And it too has a number located by the
 17  major depressive disorder entry.  What does that
 18  number mean?
 19       A.   That is the DSM diagnostic code for major
 20  depressive disorders, single episode, severe
 21  without psychotic features.
 22       Q.   And does that report indicate when the
 23  rating occurred?
 24       A.   It says July 9th, 2003, at 2336.  That
 25  would be 11:36 p.m.
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 01       Q.   Does that indicate that the -- let me
 02  rephrase that. Does that report also indicate the
 03  date and time that the report was generated?
 04       A.   Yes.  July 9th, 2003, 11 -- it says 2339,
 05  obviously 11:39 p.m.
 06       Q.   And can you determine how many -- or how
 07  much time elapsed from the rating period in her
 08  report period?
 09            MR. EYE:  I'm going to object to the
 10  form.  It says rating date and time and not rating
 11  period.  So I object to the form as it misstates
 12  what the exhibit indicates.
 13       BY MR. HAYS::
 14       Q.   Okay.  The rating date and time.  Between
 15  the rating date and time and the report date and
 16  time?
 17       A.   It's three minutes.
 18       Q.   Now, what is the significance of the
 19  information that's located within that document?
 20       A.   Well, it indicates that the criteria have
 21  been met for a major depressive episode, but it
 22  basically lists the positive findings that are
 23  again either -- that are paraphrased or verbatim
 24  quotes from the DSM about what a positive finding
 25  would be that would meet the criteria.
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 01       Q.   Well, let's look at some of the specific
 02  entries.
 03       A.   Okay.
 04       Q.   And more specifically the first three
 05  entries.  What is the significance of those three
 06  entries?
 07       A.   Okay.  Well, the first are the two -- are
 08  the -- are exclusionary criteria.  So those are
 09  negative findings that there hasn't been a manic
 10  or a mixed episode and there hasn't been a
 11  hypomanic episode.  And then the third one says
 12  but the criteria have been met for this disorder
 13  based on the following findings, and then it lists
 14  those specific findings.
 15       Q.   And what's the significance of listing
 16  those findings?
 17       A.   Well, apparently -- apparently this
 18  computer program is designed to list anything --
 19  this generic positive or negative findings based
 20  on the yes or no answers to the questions.  So
 21  these are the generic positive findings.  You have
 22  to have five out of the nine criteria and these
 23  are the ones that would have been marked yes or
 24  responded yes in the computer program.
 25       Q.   Now, there is one marked weight loss or
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 01  weight again.  What's the significance of that
 02  entry for this patient?
 03       A.   Well, that's difficult to determine in
 04  that she is in her third trimester of pregnancy,
 05  and you would expect there to be weight gain
 06  simply based on the pregnancy.  And, again, there
 07  is a diagnostic -- an exclusionary question in
 08  this program that says whether the symptoms are
 09  better accounted for by a general medical
 10  condition and you can indicate yes or no, and it
 11  appears that in order to get to major depressive
 12  episode one has to mark that box no, and if one
 13  considers pregnancy a general medical condition --
 14  I mean it's a normal thing but it's a -- it's a
 15  medical state, it's not the normal baseline state
 16  of most individuals most of the time.  It's
 17  consider -- we consider it for intents and
 18  purposes a medical condition in our society and we
 19  treat it that way.  It would have to have been
 20  discounted.
 21       Q.   Does this document indicate it had been
 22  discounted?
 23       A.   It doesn't appear to.
 24       Q.   Is there an entry within the document
 25  about a general mental -- or a general medical
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 01  condition?
 02       A.   The depressive episode is not due to the
 03  direct physiological effects of the general
 04  medical condition.  It's a diagnosis of exclusion,
 05  it had to have been marked no.  And weight gain in
 06  a pregnancy is a physiological condition and it's
 07  -- it's possible not to gain a lot of weight in a
 08  pregnancy.  It's even under extraordinary
 09  situations possible to lose weight but that is
 10  really a medical crisis that's happening.  So
 11  under most circumstances people -- women who are
 12  pregnant, especially by the third trimester of
 13  pregnancy have had an increase in appetite and
 14  have gained weight.  Even if they haven't had an
 15  increase in appetite they've gained weight.
 16       Q.   Is there any indication or information in
 17  this patient's records how the patient's pregnancy
 18  did not contribute to these symptoms?
 19       A.   No.
 20       Q.   Let's talk about the GAF report.  Is
 21  there one located in this document?
 22       A.   Yes.
 23       Q.   And where is it located?
 24       A.   Page -- Bates 4.
 25       Q.   Does it indicate a rating date and time?
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 01       A.   July 9th, 2003, 2334.
 02       Q.   Does it indicate a report date and time?
 03       A.   7-9-2003, 2335.
 04       Q.   So what's the difference between time,
 05  between a rating date and time and a report date
 06  and time?
 07       A.   One minute.
 08       Q.   And what's the rating, the GAF rating for
 09  this patient documented on this?
 10       A.   Thirty-five.
 11       Q.   And what is a rating of 35 mean?
 12       A.   Well, again as generically stated in the
 13  rating scale -- I'll just quote it.  It's the
 14  range that indicates --
 15       Q.   And what document are you looking at?
 16       A.   I'm sorry, Exhibit 90.  Major impairment
 17  in several areas such as work or school, family
 18  relations, judgment, thinking or mood.  Which is
 19  basically what it says on Bates 4 twice.  It
 20  repeats itself.  I'm not sure why that happened,
 21  but there are two statements.  One is the patient
 22  has had major impairment in several areas such as
 23  judgment, thinking or mood.  And the patient has
 24  presented with major impairment in areas such as
 25  work or school, family relations, judgment
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 01  thinking or mood. So it is a little redundant and
 02  I don't understand how or why that is but.
 03       Q.   And what's the significance of the other
 04  information located within that document?
 05       A.   Again these are negative findings and it
 06  becomes a little bit -- some of them are actual
 07  findings, some of them are judgements.  So, for
 08  example, not suicidal or danger to self or others
 09  presumably that's a finding.  It could be a
 10  judgment also, but you can kind of count that a
 11  finding.  Under GAF ratings not in the range of
 12  one to 10 it says, the patient's judgment has not
 13  been significantly impaired.  Well, the finding is
 14  that it's been -- had a major impairment, not a
 15  significant impairment, and that's a little -- you
 16  use specific clinical data to determine how that
 17  judgment was made so there is a combination of
 18  factual and judgement statements and -- listed
 19  that have not occurred.
 20       Q.   What's this document indicate about
 21  suicidal information?
 22       A.   It states that the patient has not been
 23  suicidal or in danger of hurting or harming
 24  herself.
 25       Q.   What's the DTREE positive GAF report
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 01  indicate about suicide?
 02       A.   Recurrent thoughts of death, recurrent
 03  suicidal ideations without a specific plan, or a
 04  suicide attempt or a specific plan for committing
 05  suicide.
 06       Q.   So what's that mean?
 07       A.   Well, it's contradictory.
 08       Q.   Is there any way to resolve that
 09  contradiction within this patient record?
 10       A.   No.
 11       Q.   And do you know how Doctor Neuhaus was
 12  using the information contained within these two
 13  reports for this patient?
 14            MR. EYE:  I think it calls for the
 15  witness to speculate.
 16            PRESIDING OFFICER GASCHLER:  If she
 17  knows.
 18       A.   Yeah.  As per Doctor Neuhaus's testimony
 19  she stated that she was using it to document her
 20  findings because it was -- I don't want to
 21  misquote.
 22       BY MR. HAYS::
 23       Q.   And what are you quoting from?
 24       A.   The trial testimony reviewed for Patient
 25  1 that she recorded all of the information
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 01  quickly, readily and thoroughly by using these
 02  documents -- these computer programs or this
 03  computer program and these two modules.
 04       Q.   So if you consider the information listed
 05  on the DTREE and GAF reports as evidence of Doctor
 06  Neuhaus's performance of an evaluation of Patient
 07  2's behavior or functional impact of a patient's
 08  condition and symptoms, do you have an expert
 09  opinion as to whether or not she met the standard
 10  of care in the performance of that evaluation?
 11       A.   I am sorry to say that she did not.
 12       Q.   Why?
 13       A.   I'm sorry, could you repeat the question.
 14       Q.   The previous question or why?
 15       A.   The pending.
 16       Q.   Okay.
 17       A.   The previous.
 18       Q.   If you consider the information listed on
 19  the DTREE and the GAF reports as evidence of
 20  Doctor Neuhaus's performance of an evaluation of
 21  Patient 2's behavioral or functional impact of a
 22  patient's condition and symptoms, do you have an
 23  expert opinion as to whether she met the standard
 24  of care in the performance of that evaluation?
 25       A.   No.  I -- yes, I do.
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 01       Q.   And what is that?
 02       A.   The answer is no --
 03       Q.   And why is that?
 04       A.   -- unfortunately.  To -- to start
 05  generally you have a 10 year-old-child who is
 06  apparently a rape incest victim.  That kind of
 07  mental health evaluation is a highly complex
 08  evaluation requiring really specialized skills in
 09  child evaluation.  What Doctor Neuhaus described
 10  as her standard evaluation procedure in her
 11  testimony would really not be effective in
 12  assessing the mental health of a 10-year-old
 13  child.  10-year-old children often don't have --
 14  and again, this child may have been an exception,
 15  but 10-year-old children generally don't have the
 16  kind of verbal skills you would need to elicit
 17  this kind of information.  Now, perhaps this child
 18  did, but there is no evidence to indicate that
 19  that was the case.  The presentation of such a
 20  child would I think the standard of care require
 21  an evaluation by someone with training in the
 22  assessment of children's mental health.  So right
 23  there because a referral wasn't made one goes to
 24  not meeting the standard of care, but if you want
 25  to assume for the sake of argument that Doctor
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 01  Neuhaus had that kind of specialized training it's
 02  not clear what kind of evaluation, the specifics
 03  of the evaluation for this particular child
 04  because there are no positive specific findings
 05  generated in these documents that would show that
 06  they are -- that they reflect a performance of a
 07  specialized intensive child evaluation.  In
 08  addition, Doctor Neuhaus testified that her
 09  evaluations took between -- she testified in a few
 10  places between 15 -- if you put them all together
 11  15 minutes and two days, I believe, was the
 12  maximum.  This kind of a evaluation would take,
 13  even for a specialist, hours and hours and require
 14  input from other caregivers because again
 15  presumably the 10 year old is not going to be able
 16  to verbally communicate all of the information you
 17  want to know presumably.  This could have been an
 18  exception.  And collecting and reviewing that
 19  information would be a quite a labor intensive
 20  process, and there is no indication that that kind
 21  of labor intensive process was conducted based on
 22  this documentation.  In addition, the
 23  documentation as we pointed out is in some places
 24  contradictory, self contradictory.
 25       Q.   Did she indicate within the patient's
�0303
 01  record how long it took her to evaluate this
 02  patient?
 03       A.   No, she did not.
 04       Q.   If you consider the information listed on
 05  the DTREE and the GAF report as evidence of Doctor
 06  Neuhaus's performance of Patient's 2's mental
 07  status examination, do you have an expert opinion
 08  as to whether she met the standard of care in the
 09  performance of that mental status evaluation?
 10       A.   Yes.
 11       Q.   And what is your opinion?
 12       A.   The opinion is that she did not.
 13       Q.   Why is that?
 14       A.   Again because there is no -- no -- no
 15  information provided specific to this patient
 16  that's clearly specific to this patient.  There is
 17  computer generated general statements of negative
 18  findings, at least one of which and in psychiatry
 19  one of the most important of which whether that
 20  patient is dangerous to herself is contradictory.
 21  No explanation of that and no explanation of any
 22  positive findings that would support a conclusion
 23  of a GAF score of 35 major impairment in several
 24  areas of functioning.
 25       Q.   What would have been required to be
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 01  performed in order to meet the standard of care
 02  requiring a mental health examination on Patient
 03  2?
 04       A.   Well, that would have been part of the
 05  intensive evaluation, particularly if there was an
 06  ideation of suicide in a 10-year-old girl that I
 07  just reviewed.
 08       Q.   And if you consider the information
 09  listed on the DTREE and GAF as evidence of Doctor
 10  Neuhaus's performance of Patient 2's mental health
 11  evaluation, do you have an expert opinion as to
 12  whether she met the standard of care in her
 13  performance on patient 2's mental health
 14  evaluation?
 15       A.   She did, yes.
 16       Q.   And what is your opinion?
 17       A.   Unfortunately she did not.
 18       Q.   Why is that?
 19       A.   Because these documents do not reflect a
 20  personalized specific evaluation of both positive
 21  and negative findings and  are contradictory
 22  regarding a critical finding and there is no data
 23  or explanation of any of that.
 24       Q.   Do you have an expert opinion as to
 25  whether Doctor Neuhaus met the standard of care in
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 01  the documentation in regards to this patient's
 02  record?
 03       A.   Yes.
 04       Q.   And what is your expert opinion?
 05       A.   Again, regretfully she did not.
 06       Q.   Why is that?
 07       A.   Again, there is no data indicating that
 08  there is personalized clinical information that
 09  would have been gleaned from an intensive or
 10  comprehensive evaluation of a 10 year old rape
 11  victim who is possibly suicidal.
 12       Q.   What would make Doctor Neuhaus's GAF and
 13  DTREE report for this patient reflect adequate
 14  docu -- documentation of her evaluations?
 15       A.   Well, assuming that a -- a consultation
 16  would have been obtained with a mental health
 17  expert or mental health professional trained in
 18  the assessment of children, it would have had to
 19  include that report or at a minimum that report
 20  and that it had been reviewed by Doctor Neuhaus.
 21  Assuming that Doctor Neuhaus has the specialized
 22  clinical skills you would need to have specific
 23  clinical information about that child's finding
 24  beyond the generic positive and negative
 25  statements presented on the GAF and DTREE reports.
�0306
 01            MR. HAYS:  We've been going for a little
 02  bit here, would you like to take a break?
 03            THE WITNESS:  Sure.
 04            MR. HAYS:  Take 10 or 15 minutes.
 05            (THEREUPON, a recess was taken.)
 06            PRESIDING OFFICER GASCHLER:  Back on the
 07  record, please.
 08            MR. HAYS:  Yes, sir.
 09       BY MR. HAYS::
 10       Q.   Do you know if Doctor Neuhaus had any
 11  standard practice procedures that she performed
 12  for each patient?
 13       A.   Doctor Neuhaus testified that --
 14       Q.   Well, first where did she testify to
 15  that?
 16       A.   In the inquisition testimony.
 17       Q.   Do you know where at?
 18       A.   Well, it's in a variety of places.  Let's
 19  see -- should I go and look them up?
 20       Q.   Go right ahead.
 21       A.   Okay.  Beginning on page 47 -- I'm sorry,
 22  it's earlier than that.  Beginning on page -- page
 23  46 Doctor Neuhaus states --
 24            MR. EYE:  You just need to locate it.
 25            THE WITNESS:  Oh, I'm sorry.  It's Bates
�0307
 01  No. 774.
 02       BY MR. HAYS::
 03       Q.   And is that in --
 04       A.   That's day 1 of the inquisition
 05  testimony.
 06       Q.   All right.  Thank you.
 07            MR. EYE:  774?
 08            THE WITNESS:  Correct.
 09            MR. EYE:  Thank you.
 10            THE WITNESS:  Yes.
 11       BY MR. HAYS::
 12       Q.   And go on, Doctor Gold.
 13       A.   Doctor Neuhaus testified that Doctor
 14  Tiller's clinic would let her know there was a
 15  patient for evaluation.  That they would provide
 16  records and she would review it and give an
 17  opinion about the case.  That's about as broad as
 18  it gets, and then it does get a little -- then it
 19  gets more specific.
 20       Q.   And what does she state verbatim?
 21       A.   Specifically?
 22       Q.   Yes.
 23       A.   On Bates page 775 she states at the very
 24  bottom of the page, what I would do is be informed
 25  of the day that the late-term patients would be
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 01  there.  I would travel to Wichita.  And then --
 02  I'm skipping to the next paragraph.  So I would
 03  get the schedule of what days they were going to
 04  be seeing late patients in advance and I would
 05  travel on those days.  I would be given the
 06  records that I requested which was any information
 07  they had pertinent to that patient's medical case.
 08  Then I would interview the patient privately or
 09  with the family members depending upon the
 10  situation.  She goes on to state then initially I
 11  had a letter that was drawn up with the assistance
 12  of the attorneys to make sure the language was in
 13  compliance with the law, and I originally brought
 14  a computer and printed out my own -- at some point
 15  I just asked them to print up the letter and
 16  provide that along with the medical records.  And
 17  without reading in detail this was a result of
 18  computer issues, et cetera.  And then if the
 19  patient was deemed by me to have a medical
 20  necessity for the procedure I would sign that
 21  letter and it would become part of the medical
 22  record.  Doctor Neuhaus testified Bates page 779
 23  that she would create her own file and keep it.
 24  And then again on page 786 -- Bates 786 she said
 25  again that she would get the records she
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 01  requested, review the records and review the
 02  patient.  Get the paperwork signed.  Decide
 03  whether it was warranted -- the procedure was
 04  warranted or not and would keep a file for all of
 05  those cases.  59 -- I'm sorry, Bates 787 Doctor
 06  Neuhaus states that she -- after reviewing the
 07  file she would interview the patient, sometimes
 08  speak with the family members.  That she would not
 09  generally do a physical exam if it wasn't
 10  warranted.  That originally her file consisted of
 11  handwritten notes and then decided to use a
 12  program that helped to automate the process and
 13  then talks about the program that we've been
 14  discussing.  She refers to it as DTREE and she
 15  would get a consent.  Doctor Neuhaus stated that
 16  she originally copied all of the letters to Doctor
 17  Tiller referring the patients to him for their
 18  unwanted pregnancies, but that she stopped doing
 19  that because it seemed redundant.  So those are
 20  not in her file.  The purpose of the consultation
 21  and the focus of the consultation was to decide
 22  whether or not the patients had a medical
 23  necessity for a pregnancy termination, that was
 24  the point of it, and she goes on to explain that
 25  that was whether or not the continuation of the
�0310
 01  pregnancy would impair their physical or mental
 02  health.
 03            MR. EYE:  Can you tell us where you're
 04  reading from. What page?
 05            THE WITNESS:  I'm sorry.  I'm sorry.  I
 06  had gone to page 791.
 07            MR. EYE:  Thank you.
 08            THE WITNESS:  And then on to 792.
 09       A.   And I'm -- I'm just trying to state the
 10  things that I found that were relevant to how she
 11  conducted the evaluation.  And then let's see, on
 12  Bates 815 there was again a question, what do you
 13  think you saw as part of your review that's
 14  contained in the file?  And Doctor Neuhaus stated
 15  there was a consent form, sometimes, most of the
 16  time, part of the time.  The result of a telephone
 17  interview, a copy of what she refers to as "this
 18  sheet" which I understand is the intake sheet or
 19  face sheet from Doctor Tiller's clinic.  The
 20  telephone interview and any medical record that
 21  the patient had forwarded or brought with them and
 22  that would constitute her review.  Although, on
 23  Bates 815 she acknowledged that I generally just
 24  deal with the materials that they give me, meaning
 25  Doctor Tiller's office.  There is nothing once
�0311
 01  they've signed a consent for me to see their
 02  record.  There is nothing to prevent me from going
 03  and getting the chart, but I don't do it as a
 04  matter of routine.  So it seems like the record
 05  review was whatever was provided by Doctor
 06  Tiller's office which basically consisted of the
 07  intake sheet and the telephone screening
 08  information.  Page 89 -- I'm sorry, Bates 817,
 09  Doctor Neuhaus stated that sometimes -- she had a
 10  copy of the in-house interview from Doctor
 11  Tiller's staff.  And, again, it's a little bit
 12  contradictory then on Bates 8 -- I can't read the
 13  number.  816 she says if I go and get the chart I
 14  would have access to other -- this other material,
 15  meaning what the patient brought with them, but
 16  she had stated before that that she generally
 17  didn't do that.  So it's not clear exactly and
 18  there are no copies of any other doctors' records
 19  in her files so it -- there is no documentation of
 20  reviewing other files, but.
 21       Q.   Are there other doctor or other
 22  physicians' records other than Doctor Tiller's or?
 23       A.   Other than Doctor Tiller's there are
 24  none.
 25       Q.   Did she testify about any standard
�0312
 01  practice for follow-up care?
 02       A.   Yes.  In the trial testimony and I'll
 03  have to find it. I'm sorry, in the inquisition
 04  testimony, not the trial testimony.
 05       Q.   Okay.
 06       A.   It's on Bates 889.
 07       Q.   And what does she say?
 08       A.   The question was asked and the transcript
 09  pages it's 255.  In any of those times where
 10  Doctor Neuhaus stated that there were sub -- that
 11  the patient suffered substantial and irreversible
 12  impairment of a major bodily function such as
 13  major depressive disorder or acute stress
 14  disorder, in any of those times did you make any
 15  other referrals or give them any follow- up care
 16  or do any referrals to other physicians to treat
 17  those irreversible conditions that you said?  And
 18  Doctor Neuhaus responded yes -- I'm sorry, Doctor
 19  Neuhaus responded that there is no notation of it,
 20  but whenever there is a kind of indication that
 21  the person is actively suicidal or any of these
 22  assault situations, all of these, any time there
 23  is any type of post-traumatic stress disorder or
 24  acute stress disorder or any of those I always
 25  spend a very extended period of time with the
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 01  caregiver or if the patient is alone with the
 02  patient discussing the need for follow-up
 03  counseling.  Obviously due to the circumstances of
 04  them being generally out of state or in some
 05  circumstances indigent, many times it's not
 06  actually possible to supervise that or to obtain
 07  permission from them to locate a counselor.  It's
 08  not technically possible to do that within the
 09  format that I'm in, but I have on a number of
 10  occasions engaged in lengthy post-care counseling
 11  with patients who I felt had no other resources
 12  than myself.  I am here doing this act for
 13  purposes of being in compliance with the law, but
 14  once I am there my own priorities are always first
 15  and that is that I make sure that I do to the best
 16  of my ability evaluate that person's entire life
 17  situation, and to the best of my ability offer the
 18  best guidance that I can, the best medical
 19  information that I have, and the best medical
 20  judgment that I can use.  What I care about is the
 21  patient that I am -- whose trust is invested in me
 22  during that consultation period.  So my first
 23  priority is to the patient and my second priority
 24  is to make sure that I'm doing the best I can and
 25  being in compliance with the law.
�0314
 01       Q.   Is there any documentation in any of
 02  these patients records for Patients 1 through 11
 03  of her performing any of the aftercare that she
 04  describes?
 05       A.   No.
 06       Q.   What's the importance of patient
 07  documentation?
 08       A.   Well, aside from the fact that states
 09  have a legal requirement for documentation
 10  standards in order to maintain licensing, from a
 11  medical perspective it is to document the -- it is
 12  to record the process of coming to a diagnosis,
 13  treatment, and treatment responses so that
 14  concurrent care providers or subsequent care
 15  providers have a clear understanding of the
 16  doctor's thought processes and the treatment
 17  provided and the patient responses to them.  It's
 18  a -- it's a quality of care issue.
 19       Q.   Now, why would any follow along doctors
 20  need to know that?
 21       A.   Well, presumably if they're providing
 22  care.  I'll use a very trivial example, and a
 23  doctor -- a patient has an allergic reaction to a
 24  medication and the doctor hasn't documented that
 25  allergic reaction and the patient isn't verbal
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 01  enough or doesn't remember that they had that
 02  allergic reaction and that second doctor goes
 03  ahead and gives the patient the same medication
 04  again there could be another allergic reaction.
 05  The second doctor wouldn't want to do that and it
 06  shouldn't happen because technically you should
 07  write down if you're the first doctor that there
 08  was an allergic reaction, it should be in your
 09  records.  So that's a relatively -- well, not
 10  always trivial because allergic reactions can kill
 11  you, but that's a relatively straight forward
 12  example of information that one doctor has that
 13  it's in the best interest of patient care -- that
 14  patient -- you don't want the patient to have
 15  another allergic reaction that could potentially
 16  kill them, you want the second doctor to know it.
 17  Okay.  So if you're the first doctor and you're
 18  working with a patient who is potentially
 19  suicidal, you would want any other doctor whose
 20  working with that patient either at that time or
 21  in the future to know that either at that time or
 22  at some time in the past this patient had been
 23  suicidal, that's a pretty significant piece of
 24  information.
 25       Q.   Now, what if you're a consulting doctor,
�0316
 01  does that affect how much documentation that you
 02  should provide?
 03       A.   Well, in the sense that consulting -- it
 04  depends on what you're being consulted for.  If
 05  you're being consulted for a second opinion you
 06  might not include, for example, information about
 07  allergies.  Let me give you that because that
 08  theoretically should be included in the first
 09  patient -- the first doctor's records and that's
 10  not what you're there to talk necessarily to the
 11  patient about, you know, whether they have any
 12  medical allergies.  But -- or allergies to any
 13  medication.  But if it's a consultation for a
 14  surgical procedure, okay, you would certainly want
 15  to know -- want to document the indication for the
 16  surgical procedure, the patient's history,
 17  patient's prior treatment, prior psychiatric
 18  history, and I'm talking about psychiatric
 19  consultation.  Whether that patient has been
 20  treated in any other way for this disorder, and
 21  that -- and the response to treatment.  Whether
 22  the patient is going to require follow-up care
 23  after the surgical procedure of a psychiatric
 24  nature, as well as a surgical nature.
 25       Q.   Now, why would you want to document that
�0317
 01  information?
 02       A.   Well, it's your -- it's your obligation
 03  in terms of -- of providing the best care for the
 04  patient.  If you're being asked for your opinion
 05  and your opinion is that this patient has an acute
 06  psychiatric disorder, and in these 1 to 11 cases
 07  it is a new onset disorder with the exception of
 08  one case.  So you're talking about teenage or
 09  children, girls with a new onset psychiatric
 10  disorder some of whom are being documented as
 11  being suicidal, getting a second opinion for
 12  whether -- getting a -- getting a consultation as
 13  a second opinion of their mental status and
 14  whether that is going to cause substantial and
 15  irreversible harm to them and then being referred
 16  for a procedure that is unrelated to the
 17  psychiatric diagnosis.  So you still have the
 18  psychiatric diagnosis and no discussion about
 19  treatment or follow-up care, and any subsequent --
 20  any doctor who sees them subsequently would
 21  definitely want to know that.  Any counselor or
 22  any therapist would definitely want to know what
 23  the result of the evaluation was, what the
 24  treatment was recommended, what the follow-up care
 25  indicated, whether the patient followed through on
�0318
 01  the follow-up care, et cetera.
 02       Q.   Let's move on to Patient 3.  Do you have
 03  your expert report for Patient 3 in front of you?
 04       A.   Yes.
 05       Q.   And what exhibit number is that?
 06       A.   Seventy.
 07       Q.   And do you have Doctor Neuhaus's record
 08  for Patient 3 in front of you?
 09       A.   Yes.
 10       Q.   And what exhibit number is that?
 11       A.   Twenty-five.
 12       Q.   And do you have Doctor Tiller's record
 13  for Patient No. 3 in front of you?
 14       A.   Yes, I do.
 15       Q.   And what -- what exhibit number is that?
 16       A.   Thirty-six.
 17       Q.   From your review of the records could you
 18  please describe Patient 3.
 19       A.   Patient 3 is a 15-year-old single white
 20  female who presented with a chief complaint of,
 21  quote, unexpected and unwanted pregnancy.  She was
 22  over -- 26 plus weeks pregnant, and pregnant by
 23  consensual intercourse with her 17-year-old
 24  boyfriend.
 25       Q.   How many pages consist of Patient 3's
�0319
 01  records?
 02       A.   Ten pages.
 03       Q.   And that's from Doctor Neuhaus's patient
 04  records?
 05       A.   Yes.
 06       Q.   Without being told that record came from
 07  Doctor Neuhaus would it be possible to tell whose
 08  physician record it is?
 09       A.   No.
 10       Q.   Why not?
 11       A.   There is no personal information obvious
 12  that's been generated by Doctor Neuhaus, nor does
 13  her signature appear anywhere in this record.
 14       Q.   Can you tell from the patient's record
 15  the patient's appointment date and time with
 16  Doctor Neuhaus?
 17       A.   No.
 18       Q.   Do you know how long that she spent with
 19  this patient?
 20       A.   No.
 21       Q.   And from the review of any of the records
 22  could you determine how long she spent with any of
 23  those Patients 1 through 11?
 24       A.   No.
 25       Q.   And do you know whether she came to a
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 01  diagnosis for this patient?
 02       A.   Yes.
 03       Q.   How do you know?
 04       A.   There is a DTREE positive diagnostic
 05  report.
 06       Q.   And what was the diagnosis?
 07       A.   Major depressive order, single episode,
 08  severe without psychotic features.
 09       Q.   Is that the same diagnosis as Patient 2?
 10       A.   Yes, it is.
 11       Q.   And does Patient 3 have the same
 12  diagnostic criteria that must be met?
 13       A.   Well, for the DSM for the same diagnosis
 14  you would have to meet the requirements, although
 15  the specific criteria might be different you still
 16  need to have five out of nine and meet all of the
 17  exclusion criteria.
 18       Q.   And you mentioned that the diagnosis was
 19  documented on the DTREE, can we turn to that page?
 20       A.   Yes.
 21       Q.   And what page is that?
 22       A.   Bates 7.
 23       Q.   And what is the rating date and time for
 24  this doctor?
 25       A.   8 -- 8-5-2003, 1210 is the rating date
�0321
 01  (sic), and the report date and time is 8-5-2003,
 02  1212.
 03       Q.   And what's the time difference between
 04  those two times?
 05       A.   Two minutes.
 06       Q.   And it too has a numerical entry on it?
 07       A.   Yes.
 08       Q.   And is that the same as Patient 2?
 09       A.   Yes.
 10       Q.   And does it mean the same thing for this
 11  patient?
 12       A.   With the exception that there may be
 13  differences in the specific criteria.  I mean
 14  technically, yes, it means they both have the same
 15  diagnosis.  Although, I think it -- it's obvious
 16  that even two people with the same diagnosis are
 17  not going to present necessarily in exactly the
 18  same way.  So there may be differences in the
 19  specific criteria that have -- are listed as
 20  positive findings.
 21       Q.   So what's the significance of this
 22  patient's document?
 23       A.   Well, it indicates again that Doctor
 24  Neuhaus went through the DTREE program and
 25  responded yes or no to the questions and came up
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 01  with this diagnosis based upon those yes or no
 02  responses.  Theoretically they are based upon --
 03  you know, as per her testimony they're based upon
 04  an inpatient -- an in-person evaluation of the
 05  patient, but there is no indication on here of any
 06  specific -- of the specifics of the positive or
 07  even the negative findings.
 08       Q.   And then what are the positive findings
 09  on this document?
 10       A.   Well, the first one is markedly
 11  diminished interest or pleasure in all or almost
 12  all activities with a duration of at least two
 13  weeks for most of the day or nearly every day --
 14  I'm sorry, and nearly every day, so that's the
 15  first one.  The second one is significant weight
 16  loss or weight gain or decrease or increase in
 17  appetite nearly every day, insomnia or hypersomnia
 18  nearly every day, psychomotor agitation or
 19  retardation nearly every day.  Fatigue or loss of
 20  energy nearly every day.  Feelings of
 21  worthlessness or excessive or inappropriate guilt
 22  nearly every day.  Diminished ability to think or
 23  concentrate or indecisiveness nearly every day.
 24  And the symptoms cause clinically significant
 25  distress or impairment and social, occupational or
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 01  other important areas of functioning.  And then
 02  the exclusionary criteria and the time criteria,
 03  one of which is the depressive episode is not due
 04  to the direct physiological effects of the general
 05  medical condition.
 06       Q.   So what's the significance of those
 07  positive entries?
 08       A.   Well, the most limited interpretation is
 09  that Doctor Neuhaus answered yes when prompted by
 10  the question on the DTREE, but it's hard to know
 11  what the significance are -- it -- what the
 12  significance of each individual one is since there
 13  is no specific clinical data to support the yes
 14  answer, and many of these are either/or questions.
 15  So significant weight loss or weight gain,
 16  decrease or increase in appetite nearly every day
 17  the response was yes.  But which was it?  Is there
 18  a decrease, an increase in weight gain?  Decrease
 19  or increase in appetite?  And again when you're
 20  considering a pregnant patient and you're looking
 21  at appetite and weight, that criteria and then the
 22  evaluation of any woman with a wanted or unwanted
 23  pregnancy in the third trimester of her pregnancy
 24  is going to be less significant because there is a
 25  physiological issue.  The same thing with
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 01  sleeping.  Is it insomnia or is it hypersomnia,
 02  and again pregnancy can result in either one of
 03  those for individuals.  Psychomotor agitation or
 04  retardation, which is it?  Again, not necessarily
 05  typical with pregnancy but possible and you would
 06  want to at least have there be a consideration.
 07  Fatigue or loss of energy nearly every day.  Well,
 08  by third trimester that would not be an unusual
 09  finding in many if not most women.  Not
 10  necessarily, but if a woman in her third trimester
 11  of pregnancy told you she was feeling tired every
 12  day you would not be that surprised.  Feelings of
 13  worthlessness or excessive or inappropriate guilt.
 14  Well, again, which one is it?  And then again the
 15  circumstances under which these girls are
 16  presenting or this 15-year-old girl who has an
 17  unexpected and unwanted pregnancy, they are likely
 18  to be experiencing guilt and a self-reproach and
 19  shame and embarrassment which may be actually
 20  appropriate to their -- to their, you know,
 21  psychosocial circumstances and not necessarily an
 22  indication of a psychiatric disorder.  Diminished
 23  ability to think or concentrate or indecisiveness.
 24  Again, which one is it?  What else is going on
 25  that may be causing them to be distracted.  Again,
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 01  it can be they're distracted by their psychosocial
 02  circumstances and not necessarily a symptom
 03  related to depression.  And then, of course, we've
 04  discussed the depressive episode is not due to
 05  direct physiological effect of a general medical
 06  condition.  And as I've just reviewed many of
 07  these could be a -- could be, not necessarily, but
 08  could be ascribed to pregnancy.
 09       Q.   Now, you spoke about psychosocial, what
 10  does that mean?
 11       A.   Well, psychosocial, another way of saying
 12  that is situational which looks at their family
 13  circumstances, their personal circumstances.  It
 14  doesn't -- it has to do with things external to
 15  the individual that are not part of their
 16  psychiatric status per se.  So depression is a
 17  psychiatric disorder.  People can have depression
 18  for absolutely no reason at all, they can develop
 19  depression as a disorder.  The same way you can
 20  develop asthma as a disorder for no obvious
 21  reason.  Certainly life circumstances or
 22  situational circumstances can contribute to the
 23  development of a depressive episode or anxiety or
 24  something else. Okay.  But when you're evaluating
 25  someone who clearly has a situational stressor, it
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 01  doesn't have to be an unwanted pregnancy.  It can
 02  be a divorce, it can be severe illness in a loved
 03  one, it can be unemployment, there are a variety
 04  of adverse life events that are situational
 05  stressors.  Okay.  Those are considered
 06  psychosocial among other things psychosocial
 07  circumstances.  It is appropriate and expected for
 08  people to be extremely upset when they encounter
 09  an adverse life situation.  That does not mean
 10  that that degree of distress is necessarily
 11  indicative of a psychiatric disorder of
 12  psychiatric pathology and part of the clinical
 13  training and expertise of mental health
 14  professionals is to try to distinguish between
 15  those two things.  Now, they're not mutually
 16  exclusive, you can have both.  But if you don't
 17  have a psychiatric disorder, you don't want to
 18  ascribe pathology that might lead to inappropriate
 19  treatment.  If you're coughing but you don't have
 20  asthma and I treat you for asthma, that's not
 21  correct treatment and your cough is not going to
 22  get better and you wouldn't want to be treated for
 23  it.  So you would want the doctor to do an
 24  evaluation that would legitimate -- that would
 25  lead to a supportable conclusion.  Now, doctors
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 01  can do the process and come up with wrong
 02  diagnoses, that by itself is not below the
 03  standard of care.  But going through the standard
 04  process and not an idiosyncratic process is the
 05  standard of care.  So the significance of -- of
 06  this DTREE and the other DTREEs which indicate
 07  that there is not a physiological condition is it
 08  implies that the distress associated with the
 09  pregnancy was not -- with the unwanted pregnancy
 10  or the traumatic circumstances around at least one
 11  of these pregnancies was not taken into
 12  consideration in the -- in the discrimination of
 13  whether these were situational -- were situational
 14  distress or the new onset of a psychiatric
 15  disorder in a child or a teenager.
 16       Q.   Now, is there any information within this
 17  patient record that could be used to support a
 18  diagnosis of major aggressive disorder?
 19            MR. EYE:  When -- when you refer to
 20  record, are you referring only to Doctor Neuhaus's
 21  record?
 22            MR. HAYS:  Correct.
 23       A.   There is in this record three pages,
 24  Bates 2, 3 and 4.  Bates 2 and 3 are one typed MI
 25  Statement with a date handwritten in of 7-31 and
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 01  Bates 4 is another typed hand -- typed statement
 02  titled MI Statement with a date of 8-4.
 03       Q.   Do you know whose physician records these
 04  are?
 05       A.   These apparently were generated by Doctor
 06  Tiller's staff.
 07       Q.   How do you know that?
 08       A.   By doctor -- by the testimony of Doctor
 09  Tiller -- Doctor Tiller's trial of his clinical
 10  staff as to how these documents were generated.
 11       Q.   So is there any significant information
 12  on these two documents in regards to the diagnosis
 13  of major depressive disorder?
 14       A.   Well, there is documentation of the young
 15  woman's situational distress certainly, and then
 16  there is a symptom review of screening symptoms
 17  for depression which could support a diagnosis of
 18  depression, and then there are some yes and no
 19  questions at the bottom which again are -- are --
 20  provide some information in a yes or no fashion
 21  about some things you would want to know about in
 22  making the diagnosis of depression.
 23       Q.   With this information what would have --
 24  what would Doctor Neuhaus have -- what would have
 25  been required for her to do in order to support
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 01  the diagnosis that she made?
 02       A.   This information and my understanding is
 03  that the first one is almost always a telephone
 04  screening.  The second one may have been and could
 05  very well have been an in-person screening by a
 06  nonmental health staff member, nonmental
 07  health-trained staff member in Doctor Tiller's
 08  office.
 09       Q.   And you talked about psychosocial
 10  information --
 11       A.   Well, I didn't finish your question.
 12       Q.   I'm sorry for interrupting you.
 13       A.   No, that's okay.  So for Doctor Neuhaus
 14  what would have been indicated would be -- this
 15  could certainly form a part of the information
 16  that Doctor Neuhaus reviewed and would have to
 17  develop further in a mental health information --
 18  in a mental health evaluation, including a mental
 19  status examination to determine its significance
 20  relative to an actual psychiatric disorder versus
 21  situational distress.
 22       Q.   Why would she need to do that?
 23       A.   Well, for the reasons that I just
 24  explained which is if it's situational distress,
 25  that indicates a certain -- certain path to follow
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 01  in terms of treatment.  If it's a psychiatric
 02  disorder then it indicates a different path that
 03  you would follow in terms of treatment, follow-up,
 04  et cetera.
 05       Q.   Do you have an example of one of those
 06  situational distresses indicated in this document?
 07       A.   Yes.
 08       Q.   And could you explain it?
 09            MR. EYE:  Can you tell us which document
 10  you're looking at?
 11            THE WITNESS:  Okay.  Starting on page
 12  Bates No. 2.
 13            MR. EYE:  Thank you.
 14       A.   This patient's parents are divorced and
 15  she was concerned about telling her mother about
 16  the pregnancy because of the effect it would have
 17  on her mother.  Now, that's an example of a
 18  situational stressor, that's not a psychiatric
 19  symptom.  That's good thought process and insight.
 20  She doesn't want to tell the father.  He's 17
 21  years old and already has another child.  Again,
 22  that's -- that's a situational circumstance, not a
 23  psychiatric symptom.  Why can she -- why does she
 24  feel that she can't continue the pregnancy?  She
 25  might not be able to continue in school is one of
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 01  the reasons.  Again, that is -- and all of these
 02  are distressing.  I'm not saying that these aren't
 03  distressing, but they're not in and of themselves
 04  psychiatric symptoms.  But the big one for this
 05  young lady is not being able to continue riding in
 06  the rodeo.  She trains horses with her mother
 07  after school, she says horses are my life.  I want
 08  to barrel race professionally and I know having
 09  kids would mess that up.  She blames herself for
 10  getting pregnant.  She said I should have been
 11  smarter.  She's crying when she says that again.
 12  These are all situational issues that are normal
 13  for this situation and not indicative necessarily
 14  of pathology.  Now, you wouldn't -- that's just in
 15  the -- in the general statements.  Now, you
 16  wouldn't necessarily know if you're not a trained
 17  -- if you don't have training in mental health
 18  assessment whether that is situational or a sign
 19  of depression, you wouldn't necessarily expect
 20  somebody to know that.  But if you're doing a
 21  mental health assessment, specifically referral
 22  for mental health assessment, that's what you're
 23  there to sort out.  Okay.  And then under the
 24  specific symptoms that are listed, she's not
 25  sleeping well.  Again could be related to her
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 01  situational distress.  She can't -- interest, she
 02  can't train horses.  She has to worry about them
 03  bucking and getting hurt.  When she wasn't
 04  pregnant she didn't have to worry about that.
 05  Well, is that really lack of interest or is that
 06  being in the third trimester of pregnancy that's
 07  interfering with her ability to ride horses.
 08  Guilt.  Another symptom of depression potentially.
 09  She feels a little guilty because, quote, I made a
 10  mistake.  I didn't take the precautions I should
 11  have to not get in the situation, unquote.  Again,
 12  that would be an absolutely understandable
 13  reaction in anybody and not necessarily a sign of
 14  psychiatric illness.  Okay.  Energy.  I can't
 15  sleep, my energy is not near what it was -- I'm
 16  sorry, I'm on Bates 3.  I've noticed a big drop in
 17  energy.  Well, again, not necessarily that
 18  uncommon in the third trimester of pregnancy, so
 19  you don't know.  Concentration.  Again,
 20  psychosocial distress can cause a change in her
 21  concentration and she says I've got so many things
 22  on my mind I would have to think about not going
 23  to school if I took it to term, I wouldn't be in
 24  the high school rodeo.  So she's turning a lot of
 25  stuff over in her head relative to the situation.
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 01  So, again, the change in concentration or the lack
 02  of concentration due to situational distress or
 03  psychiatric pathology.  Okay.  Appetite.  Things
 04  are on my mind.  Some days I eat, some days I
 05  don't eat.  That's sort of a vague one.  Again,
 06  psychomotor.  Some days I'll be fidgety and up and
 07  ready to go and other days she just wants to sit
 08  around, can't get anything off her mind.  She
 09  denies suicide.  There is a question about sex
 10  which that's I think not relevant in really under
 11  these circumstances.  Again third trimester
 12  pregnancy increased or decreased interests in sex
 13  can be a symptom of depression, but in a teenager
 14  with a third trimester pregnancy generally having
 15  sex is the last thing on their mind.  It's the
 16  last thing on the mind of many people in the third
 17  trimester -- many women in the third trimester of
 18  pregnancy.  So that is an in-depth review of these
 19  screening symptoms, and if you look at this as an
 20  untrained mental health professional you would go,
 21  oh, my God, there is a positive finding to almost
 22  every screening symptom in this list. This person
 23  must be terribly depressed.  So because this is
 24  taped -- this statement is a telephone screen by a
 25  staff member who is not trained in mental health
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 01  assessment the person who is trained in mental
 02  health assessment might be able to use this as the
 03  basis for further exploration or should or could
 04  use this for the basis for further exploration,
 05  but by itself it could not form the basis of a --
 06  of a psychiatric evaluation or mental health
 07  evaluation.
 08       Q.   Okay.
 09       A.   I apologize for the very long answer.
 10       Q.   Let's -- now, is there a GAF report in
 11  this patient's record also?
 12       A.   Yes, there is.
 13       Q.   Where is it located?
 14       A.   Bates page 9.
 15       Q.   And what is the rating date and time for
 16  it?
 17       A.   8-5-2003.  1212 is the rating date.
 18       Q.   And report date and time?
 19       A.   8-5-2003, 1213.
 20       Q.   And what's the difference between?
 21       A.   One minute.
 22       Q.   Does it -- what was this patient's GAF
 23  score?
 24       A.   Thirty-five.
 25       Q.   Is this the same GAF -- GAF score as
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 01  Patient 2?
 02       A.   Yes.
 03       Q.   And what was Patient 2's diagnosis?
 04       A.   Patient 2's diagnosis -- patient 2's
 05  diagnosis was also major depression depressive
 06  disorder, single episode, severe without psychotic
 07  symptoms.
 08       Q.   And what was Patient 2's demographics?
 09       A.   I'm sorry, what was Patient 2's?
 10       Q.   Demographics?
 11       A.   Patient 2 was a 10-year old incest rape
 12  victim.
 13       Q.   So would a 10-year-old rape victim with a
 14  diagnosis of major depressive disorder with a GAF
 15  of 35 present clinically similar as a 15-year-old
 16  with a diagnosis of major depressive disorder with
 17  the GAF of 35 and an unwanted pregnancy from
 18  consensual sex with her boyfriend?
 19       A.   It's almost impossible to imagine that
 20  they would.
 21       Q.   Why is that?
 22       A.   Just based on the developmental stages.
 23  Again, you might have an extraordinarily mature
 24  10-year-old.  That girl got pregnant when she was
 25  nine, so this happened when she was nine.  You
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 01  might have extraordinarily -- you know, in the
 02  entire universe you might have an extraordinarily
 03  mature 10 year old and extremely immature 15 year
 04  old, but it's extremely unlikely that their
 05  developmental stages are, you know, different.  A
 06  10 year old is still a child.  A 15 year old is
 07  an adolescent.  The 10 year old has -- had -- has
 08  been raped.  The 15 year old had sex with her
 09  boyfriend, it happened, 15 year olds do.  So
 10  theoretically that was not a traumatic -- if it's
 11  a -- you know, you can get into the details of
 12  whether it's really consensual or not consensual,
 13  but she was not forcibly raped, so it -- it's not
 14  possible really for those two to present in
 15  exactly the same way.
 16       Q.   Is there anything within Patient 3's
 17  chart that differs between your clinical
 18  evaluation of Patient 2?
 19       A.   No.
 20       Q.   Let's take a specific look at the entries
 21  in the GAF report.  What's the significance of
 22  these entries?
 23       A.   Well, again, there is the determination
 24  of a rating scale of 35 with the general positive
 25  finding of major impairment in areas of
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 01  functioning.  And then the negative findings, not
 02  suicidal, able to maintain personal hygiene, not
 03  violent, et cetera, not -- nondelusional or
 04  hallucinatory.
 05       Q.   So what is this document demonstrating?
 06       A.   Again primarily the document demonstrates
 07  a no response to prompts presumably based upon an
 08  interview that elicited no suicidality, no history
 09  of violence or violent behavior, and observation.
 10  You know, you can observe whether people are
 11  maintaining their basic hygiene often, but opted
 12  also a report.  But it doesn't tell you what --
 13  what the positive findings were.  It says major
 14  impairment in areas such as work, school, family
 15  relations, judgment thinking or mood and there is
 16  no indication of what those are or were.
 17       Q.   And are some of those entries the same as
 18  entries with Patient 2?
 19       A.   Yes.
 20       Q.   Are they verbatim?
 21       A.   Some of them are.
 22       Q.   Can you give me an example of a couple?
 23       A.   And -- and in fairness, a negative
 24  finding is a negative finding.  So negative
 25  findings are likely to be the same in the sense
�0338
 01  that if you're not suicidal, you're not suicidal,
 02  so.
 03       Q.   What are the positive -- were any of the
 04  positive findings the same?
 05       A.   Let's see.  The general, and again this
 06  is a computer-generated document and so because
 07  the range was the same in terms of GAF, the same
 08  identical GAF positive statement is made or one of
 09  them because the Patient 2 had two of them, but
 10  the second of the two on Patient 2 is verbatim the
 11  same.  The patient has presented with major
 12  impairment in areas such as work or school, family
 13  relations, judgment, thinking or mood.  And -- and
 14  again as with the DTREE, these are choices and the
 15  -- and you're -- and it's supposed to be more than
 16  one area and you don't know which one it is and
 17  you don't know what the specifics of it are and
 18  that is the case in both of those records.
 19       Q.   So Patient 2's GAF report had an
 20  additional -- the patient had major impairment in
 21  several such as, and I'm quoting, judgment,
 22  thinking or mood.  What's the difference between
 23  that positive indication and the positive
 24  indication that's underneath it?
 25       A.   Well, the second one is more expansive,
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 01  but basically it looks like some -- it looks like
 02  something that probably wasn't supposed to be
 03  printed twice but got printed twice.  It's
 04  basically the same thing.  The second statement
 05  gives you more options.
 06       Q.   So if you consider the information listed
 07  on the DTREE and GAF reports as evidence of Doctor
 08  Neuhaus's performance of an evaluation of the
 09  behavioral or functional impact of patient at
 10  least condition and symptoms, do you have an
 11  expert opinion as to whether she met the standard
 12  of care in the performance of that evaluation?
 13       A.   Yes, I do.
 14       Q.   And what is your opinion?
 15       A.   Based on the documentary record she did
 16  not.
 17       Q.   And why is that?
 18       A.   There is no specific clinical information
 19  in the record generated by Doctor Neuhaus, there
 20  is no indication of a comprehensive or mental --
 21  mental health evaluation or a mental status exam
 22  with positive findings that would justify a
 23  diagnosis.
 24       Q.   Now, you stated a mental status exam.  So
 25  if you consider the information listed on the
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 01  DTREE and the GAF reports as evidence of Doctor
 02  Neuhaus's performance of Patients 3's mental
 03  status examination, do you have an expert opinion
 04  as to whether she met the standard of care in her
 05  performance of that mental status examination?
 06       A.   Well, the information on the DTREE is
 07  problematic in that as I said, most of it -- or
 08  most of the specific clinical information is
 09  reported as general statements either/or, so I
 10  don't know what the positive indications would
 11  have been for those.  As far as negative
 12  indications those are listed on the GAF report and
 13  there are things that are negative indications on
 14  here that are part of the mental status exam.
 15  That includes suicidality, dangerousness to self
 16  or others, hygiene.  Okay, those are -- those are
 17  basic types of things and then you start getting
 18  into impairment and concentration, judgment, et
 19  cetera.
 20       Q.   So do you have an opinion whether she met
 21  the standard of care?
 22       A.   I do.
 23       Q.   Okay.  And what is your opinion?
 24       A.   It doesn't meet the standard of care,
 25  although there are some elements of the mental
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 01  status exam documented as negative.  There are no
 02  positive find -- no documentation of positive
 03  findings or other findings that don't come from
 04  the computer program that would be contributory
 05  but might also be negative.
 06       Q.   And you also spoke about the mental
 07  health evaluation overall.  So if you considered
 08  the information listed on the DTREE and GAF
 09  reports as evidence of Doctor Neuhaus's
 10  performance of Patient 3's mental health
 11  evaluation, do you have an opinion as to whether
 12  she met the standard of care in her performance of
 13  Patient 3's mental health evaluation?
 14       A.   Yes, I do.
 15       Q.   And what is your opinion?
 16       A.   Unfortunately she does not.
 17       Q.   Why is that?
 18       A.   Because there is no evidence of a
 19  clinical evaluation or the content of that
 20  clinical evaluation if you look at these reports.
 21  These reports are evidence of computer-generated
 22  conclusions that may or may not have been based on
 23  a personal evaluation.  Just based on the
 24  documentary evidence or could have been based on
 25  the information in the MI Statement that is in the
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 01  chart, but it's not evidence of itself of a -- of
 02  a com -- of a process of mental health evaluation
 03  conducted by Doctor Neuhaus.
 04       Q.   What would have needed to be done in
 05  order to meet the care for those evaluations?
 06       A.   In documentation or in the actual?
 07       Q.   In the actual evaluation?
 08       A.   In the actual evaluation.  A -- a history
 09  of past and present symptoms, a psychosocial
 10  history, some evidence of discrimination between
 11  situational distress and psychiatric pathology of
 12  the thought process, some acknowledgement of that,
 13  that it was at least taken into consideration.  A
 14  formal or informal mental status exam that hit all
 15  of the elements, just not the negative elements,
 16  not just negative findings, and specific -- and --
 17  and clinical information specific to that patient,
 18  yes.
 19       Q.   Do you have an expert opinion as to
 20  whether Doctor Neuhaus met the standard of care in
 21  documentation in regards to this patient record?
 22       A.   Yes.
 23       Q.   And what is your expert opinion?
 24       A.   Regretfully not.
 25       Q.   Why is that?
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 01       A.   There is no specific clinical information
 02  generated by Doctor Neuhaus in this patient file.
 03       Q.   What would make Doctor Neuhaus's GAF and
 04  DTREE report reflect adequate documentation of the
 05  evaluation?
 06       A.   Literally filling in the blanks with, you
 07  know, either typed or handwritten notes and of
 08  positive findings that support the conclusions
 09  that she has drawn, and, you know, a signature. If
 10  it's typed, you know, you want to see a signature
 11  showing that that's -- that the physician owns
 12  those records.
 13       Q.   Now, does Doctor Tiller's patient record
 14  contain a mental health evaluation?
 15       A.   Yes, it does.
 16       Q.   And where is that found?
 17       A.   Exhibit 36, Bates 3.
 18       Q.   Is it different than Doctor Neuhaus's
 19  documentation?
 20       A.   Yes, it is.
 21       Q.   How?
 22       A.   Let's see, it is -- it indicates that
 23  Doctor Tiller has directly spoken -- or implies
 24  that Doctor Tiller has directly spoken with
 25  Patient No. 3, there are quotes.  He also says
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 01  that he detects her to be a distraught determined
 02  desperate young woman who feels hopeless,
 03  helpless, et cetera.  So this implies a personal
 04  evaluation.  He does a 5-axis psychiatric
 05  evaluation.  It has his name at the bottom and his
 06  signature.  Now, clearly this would be a more
 07  informal mental status examination because it
 08  doesn't indicate a formal mental status
 09  examination, but that's okay in the context of
 10  broader documentation of a personal evaluation, so
 11  that's how it differs.
 12       Q.   Does that meet the standard of care?
 13       A.   I would say that it does meet the
 14  standard of care.
 15       Q.   And why is that?
 16       A.   For all of the reasons that you just
 17  stated in terms of indication of a personal
 18  interview, an informal mental status examination,
 19  communication documentation, use of the 5-axis
 20  system, and a sig -- name and signature at the
 21  bottom.
 22       Q.   Let's move on to Patient No.5.  Do you
 23  have that, your expert report for that patient in
 24  front of you?
 25       A.   No. 5, yes.  Yes, I do.
�0345
 01            MR. HAYS:  Since we're at a stopping
 02  point or a point in between the patients I know
 03  Mr. Eye has to get going.  Do we want to --
 04            MR. EYE:  This might be as good as place
 05  as any to recess, Your Honor, if that's agreeable.
 06            PRESIDING OFFICER GASCHLER:  All right.
 07  Why don't you tell me what time you think we'll be
 08  back?
 09            (THEREUPON, a recess was taken.)
 10            PRESIDING OFFICER GASCHLER:  All right.
 11  We're back on the record after a lunch break, Mr.
 12  Hays.
 13            MR. HAYS:  Yes, sir.
 14       BY MR. HAYS::
 15       Q.   Let's move to Patient 5.  Do you have
 16  your expert report for Patient 5 in front of you?
 17       A.   Yes, I do.
 18       Q.   How about Doctor Neuhaus's record for
 19  Patient 5?
 20       A.   Yes.
 21       Q.   And how about Doctor Tiller?
 22       A.   Yes.
 23       Q.   And can you tell us the exhibit numbers
 24  for each one of those?
 25       A.   My report is Exhibit 72.  Doctor
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 01  Neuhaus's case file is 20 -- Exhibit 27 and Doctor
 02  Tiller's file is 38, Exhibit 38.
 03       Q.   And from review of the records could you
 04  please describe Patient No. 5?
 05       A.   Patient No. 5 was a 15 year old single
 06  white female from Canada.  Pregnant by consensual
 07  intercourse with a 15 year old boyfriend who was
 08  25 weeks pregnant.
 09       Q.   And how many pages consist of Patient 5's
 10  records from Doctor Neuhaus?
 11       A.   Eight pages.
 12       Q.   Without being told that record came from
 13  Doctor Neuhaus, would it be possible to tell whose
 14  admission record it is?
 15       A.   No, I would not.
 16       Q.   Can you from the patient records what
 17  date and time the patient's appointment was with
 18  Doctor Neuhaus?
 19            THE REPORTER:  I'm sorry.  Can you tell
 20  from the record?
 21       BY MR. HAYS::
 22       Q.   Can you tell from the patient record what
 23  date and time the patient's appointment was with
 24  Doctor Neuhaus?
 25       A.   No, I cannot.
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 01       Q.   From her record can you tell how long she
 02  spent with the patient?
 03       A.   No, I cannot.
 04       Q.   Do you know whether Doctor Neuhaus came
 05  to a diagnosis for this patient?
 06       A.   Yes, I do.
 07       Q.   And how do you know that?
 08       A.   Because there was a DTREE positive
 09  diagnostic report.
 10       Q.   And what was the diagnosis for this
 11  patient?
 12       A.   Major depressive disorder, single
 13  episode, severe without psychotic features.
 14       Q.   Is that the same diagnosis as Patient 2
 15  and 3?
 16       A.   Yes.
 17       Q.   Does this patient's diagnosis have the
 18  same diagnostic criteria for major depressive
 19  disorder as the two previous patients?
 20       A.   Yes.
 21       Q.   And you indicated that that diagnosis was
 22  documented in the DTREE report?
 23       A.   Yes.
 24       Q.   Let's go to that report.
 25       A.   Okay.
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 01       Q.   What page of the record is that?
 02       A.   Page 6 and 7.
 03       Q.   And this also has a number associated
 04  with the diagnosis.
 05       A.   Yes.
 06       Q.   And what is that number?
 07       A.   296.23.
 08       Q.   And is that the same as Patients 2 and 3?
 09       A.   Yes, it is.
 10       Q.   And does that report indicate when the
 11  rating time was?
 12       A.   Well, there is a printed date and time
 13  that is crossed out and replaced by a handwritten
 14  date which appears to have what would -- would --
 15  could be Doctor Neuhaus's initials next to it I
 16  presume that it is.
 17       Q.   And is there a report date and time?
 18       A.   Report date and time there are -- well,
 19  there are -- there is a printed report date and
 20  time and then next to it there is another date
 21  written, handwritten again with what appeared to
 22  be Doctor Neuhaus's initials.
 23       Q.   Okay.  Is that document located within
 24  Doctor Tiller's record?
 25       A.   Yes, it is.
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 01       Q.   Are there any differences?
 02       A.   Doctor Tiller's record it -- it's Bates 4
 03  and on Doctor Tiller's record the dates are only
 04  as -- I'm looking at the wrong one.  I'm sorry,
 05  it's Bates 6 and the dates are only the printed
 06  ones.  They have not been crossed out or -- and
 07  nothing else has been handwritten in and there are
 08  no initials.
 09       Q.   Does it indicate where that document has
 10  been faxed?
 11       A.   Yes.  Well, it appears to have a fax date
 12  and time at the top of it.
 13       Q.   And what's that date and time?
 14       A.   August 13th, 2003, 9:41 a.m.
 15       Q.   Okay.  Let's move back to the patient
 16  record for Doctor Neuhaus and her DTREE.  What is
 17  the significance of this document?
 18       A.   Well, it indicates that Doctor Neuhaus
 19  has applied a diagnosis to this patient's symptoms
 20  and that she has come up with a diagnostic
 21  assessment.  It doesn't -- well, that's the
 22  significance of it.
 23       Q.   And what information does it contain?
 24       A.   Well, it contains some exclusionary
 25  information, but then it contains -- it lists a
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 01  positive finding for seven out of the nine
 02  symptoms of depression.
 03       Q.   And is that the same type of information
 04  that you've testified about in the previous
 05  patients?
 06       A.   Yes.
 07       Q.   Is there any different information on
 08  there?
 09       A.   I don't think so.  I mean they're not --
 10  not all of the symptom criteria that had been
 11  marked yes are the same for each patient has been
 12  diagnosed with depression.  So I could go back and
 13  compare which one has been marked with this
 14  symptom or which one hasn't.
 15       Q.   Let's do it this way, can you tell from
 16  Doctor Neuhaus's patient record for Patient 5 how
 17  Patient 5 met the diagnostic criteria to support
 18  the diagnosis of major depressive disorder?
 19       A.   Well, she -- she was -- there were -- she
 20  -- I'm sorry.  She met the exclusionary criteria.
 21  In other words, there are certain things that are
 22  marked no which puts you into this category, and
 23  then out of the nine symptoms of depression Doctor
 24  Neuhaus entered yes for six out of the nine, and
 25  you have to have five out of nine to meet the
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 01  diagnostic criteria including one of the first
 02  two, so.
 03       Q.   Is there any specific -- strike that.  Is
 04  there any other diagnostic information located
 05  within that file?
 06       A.   There is a type MI Statement dated --
 07  Bates numbered 2 and 3.  Let's take a look at that
 08  MI Statement.  What's the significance of this
 09  statement in relationship to this patient's
 10  diagnosis?
 11       A.   Well, it -- again there is a brief
 12  narrative describing some of the situational
 13  issues for this patient.  And then there is a
 14  brief review of -- or screening for some
 15  depressive symptoms.
 16       Q.   And what does the screening for
 17  depressive symptoms say about this patient?
 18       A.   It says that she is not -- she reports
 19  that she is not really sleeping well and it -- and
 20  it's not possible to tell if this is an in person
 21  or telephone screening, but it does seem that the
 22  person who did the screening talked directly to
 23  the patient from the nature of the comments.  It
 24  says that she is not sleeping well because she
 25  wakes up during the night thinking about how this
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 01  has happened, how she's gotten pregnant.
 02       Q.   Now, is that a symptom of depression or?
 03       A.   Well, insomnia or hypersomnia, excessive
 04  sleeping, can be symptoms of depression.  This
 05  would suggest that she is the not sleeping well
 06  because her -- she's preoccupied with her
 07  pregnancy and distress about her pregnancy.
 08       Q.   So is that --
 09       A.   But -- I'm sorry.
 10       Q.   Is that situational distress?
 11       A.   That is, but it could also be a sign of
 12  depression.  And again the people doing these
 13  screenings were not trained in mental health
 14  assessments and so the weight that one would give
 15  it is, okay, there is a positive finding here that
 16  has to be further explored.  But on the basis on
 17  the face of it if you were just reading this you
 18  wouldn't necessarily say this is someone whose
 19  depressed.  They can't sleep because they're upset
 20  and it's not the same thing.
 21       Q.   What about the next entry?
 22       A.   The next entry is under the -- under the
 23  heading of interest and refers to maintaining
 24  interest in life and that kind of thing,
 25  activities, pleasurable, able to enjoy one's self,
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 01  get pleasure out of activities one used to enjoy,
 02  are you still enjoying them and this patient
 03  responds she doesn't go out of her house, she's
 04  afraid of people -- it says that she is afraid of
 05  people seeing her pregnancy.  She just stays home,
 06  she refuses to have contact with people.  Now,
 07  that would indicate not so much as a loss of
 08  interest in pleasurable activities as it would
 09  embarrassment that other people seeing that she is
 10  pregnant so she doesn't go out where people might
 11  see her which is not anhedonia which is the
 12  symptom that we're talking about when you talk
 13  about loss of interest or pleasure in life.
 14       Q.   Well, what is anhedonia?
 15       A.   Loss of -- it's the second of the two
 16  major criteria for depression.  One of the two
 17  symptoms.  The first one is depressed mood and the
 18  second one anhedonia which basically means loss of
 19  pleasure in life or interest in life.  So if you
 20  used to like going bowling every Wednesday night
 21  and you stopped because you're too depressed, you
 22  just don't care any more, that kind of thing.
 23  Giving up activities that you enjoyed, hobbies
 24  that you enjoyed whether with people or on your
 25  own can be a symptom of depression.
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 01       Q.   Why is this entry showing that it's not
 02  anhedonia?
 03       A.   Well, the description of it this is where
 04  the specific clinical information tells you, you
 05  know, she's reporting here social isolation
 06  basically, it's not -- this -- it -- it's a little
 07  -- and again this is not a -- these documents were
 08  not generated with someone with mental health
 09  assessment training.  Really what this is
 10  referring to is not so much anhedonia, i.e., loss
 11  of interest or pleasure in life but social
 12  isolation.  Often depressed people do not want to
 13  be around other people, it takes too much energy
 14  and effort to interact so they withdraw and prefer
 15  to be by themselves, that's a symptom of
 16  depression.  So here she's saying that she doesn't
 17  go out of her house, she's afraid of people seeing
 18  her pregnancy, she just stays home and refuses to
 19  have contact with people.  The implication is that
 20  she is not going out because she's pregnant and
 21  she's embarrassed or feels uncomfortable, she's
 22  afraid of people seeing her pregnant so she
 23  doesn't want to go out of the house.  That's not
 24  the same thing -- or that she doesn't go out of
 25  the house.  That's not the same thing as saying
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 01  she doesn't want to go out of the house or she
 02  wouldn't enjoy going out of the house.  She's
 03  embarrassed or upset or uncomfortable to be seen
 04  pregnant.  It's different.  It -- could she still
 05  have a loss of interest in pleasure in life.  She
 06  could.  Could she still have social isolation as a
 07  symptom of depression.  She could.  This is a
 08  screening tool and by nonmental health trained
 09  staff member.
 10       Q.   What about the guilt entry -- entry?
 11       A.   Again it says that she feels guilt
 12  regarding the situation that she's in right now.
 13  Again on one hand that's an appropriate response.
 14  On the other hand it could be a sign of
 15  depression, but if you're starting to put now all
 16  of these pieces together you have three pieces of
 17  data that are focused almost entirely on the
 18  pregnancy, so now you're starting to get a feel of
 19  the situational nature of her distress from this
 20  document.
 21       Q.   What about the lack of energy that's
 22  notated?
 23       A.   Yeah.  Well, again, could be a symptom of
 24  depression, no question.  Could also be related to
 25  a third trimester pregnancy and there is no -- no
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 01  notation to indicate consideration or
 02  discrimination, and, again, it's a non -- a staff
 03  member not trained in mental health assessments
 04  you wouldn't necessarily expect that.  They're
 05  going down a checklist, they're asking a question,
 06  and they're writing down the answer and -- and
 07  it's certainly a positive finding, so.
 08       Q.   What about the concentration entry?
 09       A.   Well, it -- it says at night she is alone
 10  and she thinks a lot.  During the daytime she has
 11  a lot -- she has lots of things to distract her
 12  and she's not just sitting and thinking, she has
 13  three younger siblings.  I don't -- I don't know
 14  exactly what that answer means in regard to
 15  concentration.  It's not a direct answer to the
 16  question and I'm not sure what to make of it other
 17  than that she is busy during the day it seems with
 18  her three younger siblings, that's the
 19  implication.
 20       Q.   Is there any other diagnostic criteria
 21  information within this file?
 22       A.   Other than the MI Statement that we're
 23  looking at now?  There is a brief yes or no
 24  checklist that's filed out on the intake page that
 25  indicates that there is a no response, and I have
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 01  no idea how this was generated at all, you know,
 02  who did this other than Doctor Tiller's office
 03  that she doesn't have a history of depression,
 04  alcohol or other substance abuse.  That's all
 05  listed as no.  And other than that and the MI
 06  Statement there is no specific clinical
 07  information about this patient.
 08       Q.   Is there a GAF report?
 09       A.   I'm sorry, yes, there is a GAF report.
 10       Q.   And what page of the record is that on?
 11       A.   Bates 8.
 12       Q.   And what is the report date and time?
 13       A.   8-7-2003.  The rating date is 21 -- time
 14  is 2149 and the report date is 8-7-2003, 2152.
 15       Q.   What's the GAF for this patient?
 16       A.   Twenty-five.
 17       Q.   And what's a GAF rating of 25 mean?
 18       A.   Well, it's -- it's the range or scale
 19  that generically indicates that the patient has
 20  been unable to function in almost all areas.  For
 21  example, she stays in bed all day or has no job,
 22  home or friends.
 23       Q.   Is that the only positive finding on this
 24  report?
 25       A.   No.  It says that she has been able to
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 01  maintain minimal personal hygiene.
 02       Q.   And what's the significance of this
 03  report?
 04       A.   Well, again it's difficult to say because
 05  there is no specific clinical information to
 06  support the rating diagnosis -- the rating, the
 07  number.  It's -- these are the generic statements
 08  from the computer program which are derived from
 09  the DSM, GAF scale.
 10       Q.   Is it similar to other patients' GAF
 11  reports?
 12       A.   It's similar.  It's a different number.
 13  I don't know --
 14       Q.   Are there any other patients that we
 15  reviewed so forth -- so far that have the same GAF
 16  score?
 17       A.   Let me see, a score of 25.  I don't think
 18  that it's had a score of 25 that we've reviewed as
 19  yet.  There are other 25s.
 20       Q.   Now, does a GAF document contain
 21  diagnostic information?
 22       A.   It contains negative findings -- I'm
 23  sorry, it contains negative findings that could be
 24  related to a diagnosis, but in and of itself it --
 25  it's not a diagnostic report.  It's a report of
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 01  functioning and behavioral impairment.  It's --
 02  it's related but it's not congruent.
 03       Q.   So Patient 5 has the same diagnosis of --
 04  as Patient 2 and 3?
 05            MR. EYE:  Objection, leading.
 06            PRESIDING OFFICER GASCHLER:  Overruled.
 07       A.   Patient 5 has the same diagnosis as
 08  Patient 3 and 2, yes.
 09       BY MR. HAYS::
 10       Q.   But there is a different GAF score?
 11       A.   Yes.
 12       Q.   Is there anything within Patient 5's
 13  record that tells you why despite having the same
 14  diagnosis she would have a lower GAF score than
 15  Patient 2 and 3?
 16       A.   No.  And, in fact, this patient who was
 17  found not to be suicidal or in danger of
 18  intentionally hurting herself has a lower GAF
 19  score than the patient who was reported -- let me
 20  see if that was 2 or 3, I think it was 2.  It was
 21  the 10-year-old girl who was reported to be
 22  suicidal at least in one place.  And, again, these
 23  are -- you know -- obviously two patients -- every
 24  patient is going to be different, but there is no
 25  way to tell from the record why Patient 2 is a 35
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 01  and Patient 5 is a 25.
 02       Q.   If you consider the information listed on
 03  the DTREE and the GAF reports of evidence of
 04  Doctor Neuhaus's performance of an evaluation of a
 05  behavioral or functional impact of Patient 5's
 06  condition and symptoms, do you have an expert
 07  opinion as to whether she met the standard of care
 08  in performance of that evaluation?
 09       A.   If these are representative, then yes.
 10       Q.   And what is your opinion?
 11       A.   Again, sadly if these are representative
 12  she did not meet the standard of care.
 13       Q.   Why not?
 14       A.   Because there is -- because there is no
 15  evidence of a mental health evaluation or a
 16  complete mental status examination.
 17       Q.   What would she need to do or what would
 18  need to be done for that patient in order to meet
 19  the standard of care?
 20       A.   Doctor Neuhaus would have had to do her
 21  own evaluation exploring the symptoms or the
 22  findings in the -- in the MI screening, and as
 23  well as psychiatric history, present disorder,
 24  past disorders, if any, medical history, family,
 25  social, and functional -- functional history and
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 01  mental status exam with both positives and
 02  negatives.  At least some.
 03       Q.   Now, you mentioned mental status
 04  examination.  If you consider the information
 05  listed on the DTREE and GAF reports as
 06  documentation of Doctor Neuhaus's performance of
 07  Patient 5's mental status examination, do you have
 08  an expert opinion as to whether she met the
 09  standard of care in her performance of that mental
 10  status examination?
 11       A.   Yes, I do.
 12       Q.   And what is your opinion?
 13       A.   That she did not.
 14       Q.   And why is that?
 15       A.   Because there are no -- there is no
 16  indication of -- of -- of what the positive
 17  findings are that are an essential element of the
 18  mental status examination.  There are -- there is
 19  documentation if you consider this documentation
 20  in the mental status examination, there are
 21  elements in there that would have to be included,
 22  but other elements are not included.  So, for
 23  example, with the GAF of 25 and the range of --
 24  she stays in bed -- for example, she stays in bed
 25  all day.  An individual -- if that's the basis of
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 01  -- of the rating, I'm just saying if, a mental
 02  status examination would demonstrate a lethargic,
 03  lack of -- a patient with lack of energy who could
 04  barely bring herself to answer questions, who was
 05  exhibiting minimal interest in her surroundings.
 06  That's what staying in bed all day means is that
 07  you have no desire to get up, get out, do
 08  anything.  You don't have the energy or the
 09  interest if it's depression, or no home, job or
 10  friends.  Well, those would be very significant
 11  findings that again you would see reflected in a
 12  mental status examination is that she can't
 13  concentrate enough in order to maintain.  And,
 14  again, as an adolescent you would be talking about
 15  school rather than job, but that she couldn't
 16  maintain concentration enough to function at
 17  school or -- or to have social skills enough to
 18  interact with other people and maintain
 19  friendships.  So there is -- there is a lot of
 20  information that should be there that isn't in
 21  regard to mental status examination.
 22       Q.   So what would be required to be performed
 23  in order to meet the standard of care for a mental
 24  health status examination on Patient 5?
 25       A.   Well, as I said a personal evaluation
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 01  that records pertinent positives, as well as
 02  negatives, and if the computer program doesn't
 03  write them down, then a place for you to write
 04  them down yourself.
 05       Q.   And you mentioned that there was missing
 06  elements, what missing elements of this mental
 07  status examination are there?
 08       A.   Well, a mental status examination, a
 09  formal and it's not necessarily required that it
 10  be a formal examination, but even an informal
 11  examination when you have someone who's got that
 12  low of a GAF score you want to record their
 13  presentation.  As I said, she is someone who stays
 14  in bed all day, how is she acting with you.  Their
 15  level of alertness, awareness of their
 16  surroundings, orientation.  Again it doesn't have
 17  to be formally, it can be informally.  Some of
 18  that very basic information is not there.  Her
 19  cognitive functioning there is -- is something
 20  that you would want to evaluate, particularly if
 21  you're going to undertake a surgical procedure you
 22  want to know how much this person understands
 23  about the situation and their -- and the procedure
 24  and the pros and cons and alternative treatment
 25  and all that kind of thing, and someone who is
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 01  cognitively impaired, i.e. theoretically unable to
 02  function in almost all areas to some extent
 03  implies some cognitive impairment.  It doesn't
 04  come straight out and say it.  You would want to
 05  see some documentation of their cognitive function
 06  and again it could be informal.
 07       Q.   Now, you also mentioned in your testimony
 08  a mental health evaluation.  What would need to be
 09  -- well, strike that.  If you consider the
 10  information listed on the DTREE and GAF reports as
 11  evidence of Doctor Neuhaus's performance of
 12  Patient 5's mental health examination --
 13  correction, mental health evaluation, do you have
 14  an expert opinion as to whether she met the
 15  standard of care in her performance of Patient 5's
 16  mental health evaluation?
 17       A.   Yes, I do.
 18       Q.   And what is your opinion?
 19       A.   She did not.
 20       Q.   And why not?
 21       A.   Because there is no evidence of a
 22  personal evaluation that reviewed her present
 23  status, her history, her psychosocial
 24  circumstances or that documents clinically
 25  significant data specific to this patient.
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 01       Q.   Do you have an expert opinion as to
 02  whether Doctor Neuhaus met the standard of care in
 03  documentation in regards to this patient record?
 04       A.   Yes.
 05       Q.   And what is your opinion?
 06       A.   Regretfully she has not.
 07       Q.   Why not?
 08       A.   Again there is nothing to indicate except
 09  for the initials on the dates -- let me make sure
 10  that's correct.  And possibly initials on the MI
 11  Statement that Doctor Neuhaus personally conducted
 12  or personally -- I'm sorry -- could you ask me the
 13  question again, I lost my train of thought.
 14       Q.   Why do you have the opinion that Doctor
 15  Neuhaus did not meet the standard of care in
 16  documentation in regards to his patient record?
 17       A.   Aside from the fact that you can't
 18  determine when the date of the evaluation or the
 19  length of the evaluation, you cannot determine
 20  from this documentation what Doctor Neuhaus's
 21  process of evaluation was that led her to the
 22  conclusions that this patient has a major
 23  depressive disorder and a GAF of 25.  In addition,
 24  her signature, although her initials do appear on
 25  here, they appear on the DTREE positive in -- in
�0366
 01  changing a date, and they appear on the MI
 02  Statement which was generated by Doctor Tiller's
 03  office.  There is no evidence in here that she
 04  herself conducted a personal evaluation and
 05  elicited specific clinical information herself
 06  regarding this patient.
 07       Q.   What would make Doctor Neuhaus's GAF and
 08  DTREE report reflect adequate documentation of
 09  these evaluations?
 10       A.   Well, again, a date of the -- that was
 11  clearly a date related to the appointment time.
 12  How much time was spent in an appointment is also
 13  -- is also an element of doing a mental health
 14  evaluation.  It's obviously not possible to do a
 15  comprehensive consultation in a very brief amount
 16  of time, especially in complex cases.  So amount
 17  of time, date of the -- date of the appointment,
 18  and the positive findings from her own
 19  individualized mental health assessment of this
 20  patient.
 21       Q.   Now, does the patient record indicate
 22  what language Patient 5 spoke?
 23       A.   Yes.
 24       Q.   And what was that language?
 25       A.   It says patient speaks only French.
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 01       Q.   Have you ever had patients who do not
 02  speak your language?
 03       A.   Yes.
 04       Q.   And are there any special accommodations
 05  that are required when a patient does not speak
 06  the same language as the physician?
 07       A.   Yes.
 08       Q.   And what are they?
 09       A.   Well, one needs an interpreter or a
 10  translator.
 11       Q.   Why is that?
 12       A.   Because if you don't speak the same
 13  language you can't communicate the necessary
 14  information.  You can't ask a question and you
 15  can't understand an answer.
 16       Q.   Let's move on to Patient 7.  Do you have
 17  your expert report for Patient 7 in front of you?
 18       A.   Yes, I do.
 19       Q.   And what exhibit number is that?
 20       A.   That is Exhibit 74.
 21       Q.   And do you have Doctor Neuhaus's record
 22  for Patient 7 in front of you?
 23       A.   Yes, that is Exhibit 29.
 24       Q.   And do you have Doctor Tiller's record
 25  for Patient No. 7 in front of you?
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 01       A.   Yes.
 02       Q.   And from your review of the records can
 03  you please describe Patient 7?
 04       A.   Patient 7 is a 15 year old single
 05  African-American female, pregnant by consensual
 06  intercourse, and is approximately 25 weeks
 07  pregnant.
 08       Q.   And how many pages consist of Patient 7's
 09  record for Doctor Neuhaus's patient record?
 10       A.   Let's see, seven pages.
 11       Q.   And without being told that record came
 12  from Doctor Neuhaus would it be possible to tell
 13  whether it was her patient  record?
 14       A.   No.
 15       Q.   And why is that?
 16       A.   There is nothing in the seven pages that
 17  contains a signature or a medical document which
 18  appears to be generated by Doctor Neuhaus.  The
 19  only place her name appears is on an authorization
 20  to disclose protected health information form and
 21  it's typed on that form.
 22       Q.   And is that the same type of record that
 23  we talked about in a prior patient?
 24       A.   Yes.
 25       Q.   Is it any different than that?
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 01       A.   Well --
 02            MR. EYE:  Again I object to that as
 03  vague.
 04            PRESIDING OFFICER GASCHLER:  Sustained.
 05       BY MR. HAYS::
 06       Q.   Is that record any different but for the
 07  name than the previous patient that -- where that
 08  appeared?
 09       A.   The typed portion of the form is
 10  identical including Doctor Neuhaus's name.
 11       Q.   And does that record's presence within
 12  that patient record positively identify Doctor
 13  Neuhaus's record?
 14       A.   No.
 15       Q.   Why not?
 16       A.   Because -- because it's a form and
 17  patients -- copies of patient's files when made go
 18  back and forth between doctors, forms like this
 19  are often copied and included in the record.  Just
 20  for example the intake sheet which is Bates -- is
 21  it Bates -- there is no Bates number on this
 22  intake sheet.
 23       Q.   Is it the first page of the --
 24       A.   Yes.  It's the first page of the record.
 25  It says referral source.  Name, Granite City, Hope
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 01  Clinic something and it's typed on there.  That
 02  form could have come from a referral source or
 03  from Doctor Tiller's records.
 04       Q.   From the patient record can you tell what
 05  date and time the appointment was for Patient 7
 06  with Doctor Neuhaus?
 07       A.   No, I cannot.
 08       Q.   From Doctor Neuhaus's record can you
 09  determine how long the patient interview was?
 10       A.   No, I cannot.
 11       Q.   Do you know whether Doctor Neuhaus came
 12  to a diagnosis for Patient 7?
 13       A.   Yes, I do.
 14       Q.   And how do you know that?
 15       A.   There is a DTREE positive diagnostic
 16  report.
 17       Q.   And what was the diagnosis for Patient 7?
 18       A.   Major depressive disorder, single
 19  episode, severe without psychotic features.
 20       Q.   Is that the same diagnosis as Patient 2,
 21  3 and 5?
 22       A.   Yes, it is.
 23       Q.   And that patient has the same diagnostic
 24  criteria for major depressive disorder that must
 25  be met?
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 01       A.   Well, again, not all the specific
 02  criteria or exactly the same, but the ones that
 03  are listed are the same nine -- are out of the
 04  same nine and they would have to be in order to
 05  have the same diagnosis.
 06       Q.   Well, let's go to the DTREE report that
 07  you mentioned.
 08       A.   Okay.
 09            MR. EYE:  Counsel, can I inquire?  Is
 10  there a Bates stamp on this DTREE for Patient 7?
 11            MR. HAYS:  Do you want me to answer?  The
 12  answer is no.
 13            MR. EYE:  Okay.  I just wanted to make
 14  sure we were looking at the same one.  I didn't --
 15  I didn't see a Bates stamp.  I didn't know if I
 16  was looking at the right document.
 17            MR. HAYS:  Okay.
 18            MR. EYE:  I beg your pardon for
 19  interrupting you, sir.
 20       BY MR. HAYS::
 21       Q.   And what is the significance of this
 22  DTREE report?
 23       A.   Well, it indicates that Doctor Neuhaus
 24  came to a diagnostic opinion or an opinion
 25  regarding diagnosis for this patient.
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 01       Q.   And what is the date and time of the
 02  rating?
 03       A.   The date and time of the rating is
 04  9-9-2003, 1521.
 05       Q.   And what about the report date and time?
 06       A.   Same date, 1523.
 07       Q.   And what's the significance of the number
 08  of 296.23?
 09       A.   Again that's the -- simply the code
 10  that's assigned to that diagnosis in the DSM.
 11       Q.   And what's the -- or what's this document
 12  telling you about this patient?
 13       A.   The -- specifically about the patient.
 14  There is no specific clinical information
 15  contained within these generic diagnostic
 16  statements.  Broadly speaking it says that the
 17  patient must have had positive findings in some of
 18  these areas for this diagnosis to be assigned, and
 19  it -- the patient must have also met the
 20  exclusionary criteria including the exclusion of
 21  the direct physiological effects of the general
 22  medical condition.
 23       Q.   Can you tell from the record how the
 24  patient met those exclusionary indicators?
 25       A.   Not from any evaluation or by any -- of a
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 01  mental health nature.  There is an MI Statement
 02  that indicates some of the things that might be
 03  related to this, but could not form the basis of
 04  an evaluation because that is a screening tool
 05  used by a nonmentally health trained staff member
 06  in Doctor Tiller's clinic.
 07       Q.   Let's take a look at that MI Statement,
 08  can you find that one, and what is that
 09  information that you were talking about from that
 10  MI Statement?
 11       A.   Well, again there is that review of
 12  symptoms based on the mnemonic SIGECAPSS,
 13  S-I-G-E-C-A-P-S-S.  So that's a mnemonic that the
 14  clinic staff person used to ask these specific
 15  questions:  How are you sleeping or has there been
 16  any change in your sleep so this patient reported
 17  that she has been taking more naps.  So you could
 18  go from I've been taking more naps to the
 19  diagnostic criteria there has been insomnia or
 20  hypersomnia every day, but that would be -- that
 21  would be a very big stretch absent a specific
 22  mental health evaluation regarding whether taking
 23  more naps every day is connected to the -- to a
 24  pathological symptom of hypersomnia, excessive
 25  sleeping related to depression.
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 01       Q.   Well, if it was hypersomnia why would
 02  there be an indication that insomnia was a
 03  possibility, too, on the DTREE?
 04       A.   Because the DTREE is a yes or no
 05  algorithm that allows you to document that there
 06  has been a change in sleep.  Has there been --
 07  basically another way to paraphrase this question
 08  is has there been a significant change in sleep.
 09  A significant sleep in change can mean you're
 10  either sleeping less or sleeping more.  Okay.  So
 11  the DSM in stating the criteria for depression
 12  specifically allows either one as a symptom of
 13  depression, insomnia or hypersomnia.  But the
 14  DTREE doesn't tell you which one this patient has.
 15  It simply documents again to paraphrase that there
 16  has been a significant change in this patient's
 17  sleeping patterns according to the diagnostic
 18  criteria.
 19       Q.   Now, the DTREE also talks about guilt.
 20  Does the MI Statement also speak about guilt?
 21       A.   Yes, it does.
 22       Q.   And what does it say?
 23       A.   It says I feel guilty that I made the
 24  decision to let another person talk me into
 25  something.  I'm not -- I think it says I'm not
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 01  grown.  People will look at me, their whole
 02  perspective will change.
 03       Q.   Now, is that excessive or inappropriate
 04  guilt as indicated by the DTREE?
 05            MR. EYE:  Objection, I think that calls
 06  for speculation.
 07            MR. HAYS:  I think it goes directly to
 08  her opinion whether the symptom that has been
 09  described on the page is one that would meet the
 10  diagnostic criteria for the diagnosis?
 11            PRESIDING OFFICER GASCHLER:  Objection,
 12  overruled.
 13       A.   It might and it might not.  On the face
 14  of it, it doesn't look like it would, but the fact
 15  that the screening instrument comes up positive in
 16  so many categories would require that a skilled
 17  mental health assessment be conducted to determine
 18  if that guilt was excessive or not.  The weight
 19  that you give to this instrument, first of all
 20  it's a screening instrument.  Screening
 21  instruments don't establish diagnoses.  Second,
 22  the person using the screening instrument is not a
 23  trained mental health professional, and so they --
 24  they have to give that weight that the person's
 25  skills are not going to be of a level that
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 01  necessarily allow them to discriminate between
 02  what's a significant symptom and what isn't.  The
 03  fact that it comes up positive, you know, on a
 04  screening tool no problem, but then there are
 05  subsequent steps to get from there to a diagnosis
 06  and those are the pieces that are missing.  You --
 07  if you do those appropriate steps which form the
 08  basis of the standard of care assessment and you
 09  come to a conclusion that another doctor doesn't
 10  disagree with -- that another doctor doesn't agree
 11  with, that's -- that's fine, I mean doctors can
 12  disagree.  The issue is whether that evaluation
 13  and appropriate evaluation took place between the
 14  time the MI Statement was generated and the time
 15  this DTREE positive diagnostic report was
 16  generated, and what goes into that evaluation are
 17  all of the elements that we have repeatedly
 18  discussed and -- and the more so for children and
 19  adolescents.
 20       Q.   So could the MI statements information
 21  base -- be used solely to base the diagnosis of
 22  the major aggressive disorder?
 23       A.   No.
 24       Q.   Why not?
 25       A.   For -- for the reasons I just stated.  It
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 01  is a screening instrument, it does not establish a
 02  diagnosis, it establishes indications for further
 03  diagnostic assessment by a mental health
 04  professional or by a doctor trained in mental
 05  health assessment comparable.
 06       Q.   Is there is any indication from this
 07  patient record that that occurred?
 08       A.   There is not unfortunately.
 09       Q.   Now, is there a GAF report in this
 10  document as well --
 11       A.   Yes.
 12       Q.   -- or this patient record, excuse me?
 13       A.   Yes.
 14       Q.   And what's the GAF rating for this
 15  patient?
 16       A.   Fifteen.
 17       Q.   And what was the rating date and time?
 18       A.   9-9-2003, 1523 is the rating date and
 19  time.  The report date and time is 9-9-2003, 1525.
 20       Q.   And how many minutes separates the report
 21  -- the rating date and time and the report date
 22  and time?
 23       A.   Two minutes.
 24       Q.   So what is this document telling you
 25  about this patient?
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 01       A.   Broadly speaking the GAF rating of -- in
 02  the 1 to 10 range is extraordinarily low and
 03  usually indicates that the patient in acute
 04  psychiatric crisis.  Again understanding that this
 05  is supposed to be based on psychiatric symptoms or
 06  that psychiatric symptoms are supposed to be the
 07  basis for the impairment that had led to the
 08  rating.  Okay.  So this is someone -- that rating
 09  typically communicates that information, and under
 10  the range statement the GAF rating is in the range
 11  of 11 to 20 because of the following criteria.
 12  There is the positive statement the patient has
 13  been in some danger of hurting herself or others
 14  as a consequence of her impaired judgment.
 15       Q.   Now, you spoke about acute psychic -- or
 16  psychiatric crisis that this patient was under,
 17  can you explain that?
 18       A.   Well, psychiat -- an acute psychiatric
 19  crisis is typically considered to be symptoms so
 20  severe that they result in imminent danger to
 21  self, others, or inability to care for one's self
 22  that puts one in danger of harm.  For example, not
 23  coming in -- you know, being homeless and -- due
 24  to psychiatric reasons and the temperature is
 25  going to be below zero and you are -- you don't --
�0379
 01  because of your psychiatric symptoms you are in
 02  danger of freezing to death outside, so.
 03       Q.   Now, what's the MI Statement say about
 04  suicide?
 05       A.   It says that it denies thoughts of
 06  suicide.
 07       Q.   So --
 08       A.   But it does say that she has thoughts of
 09  miscarriage.  In other words, wanting to get rid
 10  of the pregnancy and some -- some thoughts about
 11  how she might go about doing that.
 12       Q.   And what's the DTREE say about suicide?
 13       A.   The DTREE says there have been recurrent
 14  thoughts of death or current suicidal ideation
 15  without a specific plan or a suicide attempt or a
 16  specific plan for committing suicide.
 17       Q.   Is there any information in this record
 18  that explains how the patient denied suicide on
 19  the MI Statement, but then apparently there is a
 20  recurrent thought of death, recurrent suicidal
 21  ideation without a specific plan or suicide
 22  attempt or specific plan for committing suicide?
 23       A.   No.
 24            MR. EYE:  I'm sorry.
 25            THE WITNESS:  I'm sorry.
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 01            MR. EYE:  That was a compound question
 02  but I'll withdraw the objection.
 03            THE WITNESS:  Sorry.
 04            MR. EYE:  That's all right.  Not your
 05  fault.
 06       BY MR. HAYS::
 07       Q.   Is that something that should be noted
 08  within the record?
 09       A.   Yes.
 10       Q.   Why?
 11       A.   Because it's a crisis.  If someone is
 12  suicidal, that -- those are grounds for commitment
 13  in pretty much every state.  If someone is
 14  imminently suicidal with a plan, those are grounds
 15  for psychiatric commitment -- involuntary
 16  psychiatric commitment to save a person's life.
 17  It is considered a medical emergency.
 18       Q.   Is there any evidence on -- within this
 19  record that indicates how that was addressed with
 20  this patient?
 21       A.   There is not.
 22       Q.   Now, does Patient 7 have the same GAF
 23  stores as Patient 2, 3 and 5?
 24            MR. EYE:  Object on the grounds of
 25  relevancy.
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 01            PRESIDING OFFICER GASCHLER:  How so?
 02            MR. HAYS:  Your Honor, we're going to
 03  compare that their GAF scores are different,
 04  however, they have the same diagnoses and there is
 05  no differentiation between any of those patients
 06  of why they have different GAF scores within the
 07  record.
 08            MR. EYE:  Again, what's the relevance in
 09  terms of the -- of the objectives that we're
 10  trying to achieve in this proceeding?
 11            MR. HAYS:  That the documentation that's
 12  contained within her patient records really says
 13  nothing about any of those patients.
 14            MR. EYE:  But that -- you can certainly
 15  make that argument but the fact that there is a
 16  coincidence of scores doesn't say anything about
 17  the substance of what these records show, and he's
 18  been going through this -- the substance of these
 19  with the witness and I just don't see any
 20  relevance in terms of what consistency or
 21  inconsistency is there as far as the scores there.
 22            PRESIDING OFFICER GASCHLER:  I have to
 23  agree with Mr. Eye, I don't see it as relevant.
 24            MR. HAYS:  I'll move on.
 25       BY MR. HAYS::
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 01       Q.   Is there any documentation located within
 02  Doctor Neuhaus's record that would be the basis
 03  for a determination of a GAF rating of 15?
 04       A.   There is the MI Statement which includes
 05  the comments about -- thoughts about how to induce
 06  a miscarriage.  Other than that there is not.  And
 07  again that -- that's a screening evaluation and
 08  not a mental health evaluation.
 09       Q.   So if you considered the information
 10  listed on the DTREE and the GAF reports of
 11  evidence of Doctor Neuhaus's performance of an
 12  evaluation of the behavioral or functional impact
 13  of Patient 7's conditions and symptoms, do you
 14  have an expert opinion as to whether she met the
 15  standard of care in the performance of that
 16  evaluation?
 17       A.   Yes.
 18       Q.   And what is it?
 19       A.   That regrettably she did not.
 20       Q.   Why not?
 21       A.   Because there is no evidence that --
 22  based on the documentation there is no evidence
 23  that Doctor Neuhaus actually evaluated this
 24  patient.  In addition, there is no specific
 25  clinical information generated by Doctor Neuhaus
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 01  to demonstrate that she went further than the
 02  screening evaluation to determine whether things
 03  complained of on the screening evaluation
 04  constituted psychiatric symptomatology consistent
 05  with psychiatric diagnosis.
 06       Q.   If you consider the information listed on
 07  the DTREE and GAF reports as evidence of Doctor
 08  Neuhaus's performance of Patient 7's mental status
 09  --
 10            THE REPORTER:  Slow down.  If you
 11  consider -- after the GAF reports.
 12       Q.   As evidence of Doctor Neuhaus's
 13  performance of Patients 7's mental status
 14  examination, do you have an expert opinion as to
 15  whether she met the standard of care in her
 16  performance of that mental status examination?
 17       A.   Yes, I do.
 18       Q.   And what is it?
 19       A.   Again regrettably she did not.
 20       Q.   Why?
 21       A.   Because Doctor Neuhaus makes -- in
 22  addition to the elements that are lacking such as
 23  specific details regarding cognitive functioning,
 24  and presentation of the patient.  She also
 25  indicates through this GAF report that she has a
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 01  positive finding of what for all intents and
 02  purposes is a psychiatric emergency or close to a
 03  psychiatric emergency without listing any of the
 04  specific information -- clinical information that
 05  would support that or that would help guide a
 06  treatment intervention.
 07       Q.   If you consider the information listed on
 08  the DTREE and GAF reports as evidence of Doctor
 09  Neuhaus's performance of Patient 7's mental health
 10  evaluation, do you have an expert opinion as to
 11  whether she met the standard of care in the
 12  performance of Patient 7's mental health
 13  evaluation?
 14       A.   Yes.
 15       Q.   And what is it?
 16       A.   Again, sadly she did not.
 17       Q.   Why not?
 18       A.   Because it does not indicate date, a
 19  length of examination or any specific clinical
 20  information about this patient generated by Doctor
 21  Neuhaus, nor a formal or informal mental status
 22  exam that -- that revealed significant positive
 23  and negative findings.
 24       Q.   Do you have an expert opinion as to
 25  whether Doctor Neuhaus met the standard of care in
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 01  documentation with regards to this patient?
 02       A.   She did not.
 03       Q.   Why not?
 04       A.   Again, these -- these computer-generated
 05  reports with no -- contain no specific clinical
 06  information regarding this patient, and, in fact,
 07  within themselves without further explanation
 08  leave many questions about the findings
 09  unanswered.  Again, insomnia or hypersomnia, loss
 10  of appetite, increase in appetite.  The yes
 11  answers are not sufficient in terms of
 12  documentation to questions that involve the
 13  conjunction or.
 14       Q.   Why not?
 15       A.   Because it doesn't tell you which it is.
 16  It doesn't tell you what the problem is.  It's as
 17  if I said, do you want an apple or do you want
 18  cream -- cheesecake and you say yes.  Well, I
 19  could infer from that that you're hungry, but I
 20  don't know what you want.  Yes or no is not an
 21  answer to a question with conjunction or unless
 22  you add specific information that clarifies the
 23  yes response and that is not in here.
 24       Q.   So what would make Doctor Neuhaus's GAF
 25  and DTREE reports reflect adequate documentation
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 01  of the evaluation?
 02       A.   If they documented that an evaluation
 03  that reviewed history, current and past
 04  psychiatric history including past treatment, if
 05  any, medical history, family, the psychosocial
 06  history and a formal or informal mental status
 07  exam with positive and negative findings.  And,
 08  again, in these patients evidence of consideration
 09  of their -- the influence of an unwanted pregnancy
 10  on their emotional presentation.
 11            MR. HAYS:  We've been going for about
 12  almost a little over an hour, do you need a break
 13  or?
 14            THE WITNESS:  I don't know.  I'm okay.  I
 15  mean it --
 16            MR. HAYS:  Well, let's move on to Patient
 17  9 then.
 18       A.   Okay.
 19       Q.   Do you have your expert report for
 20  Patient 9 in front of you?
 21       A.   Yes, I do.
 22       Q.   And what is the exhibit number?
 23       A.   Seventy-six.
 24       Q.   What about Doctor Neuhaus's record for
 25  Patient 9?
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 01       A.   Thirty-one.
 02       Q.   And for Doctor Tiller's record for
 03  Patient 9?
 04       A.   Forty-two.
 05       Q.   And from your review of the records could
 06  you please describe Patient 9?
 07       A.   Patient 9 is a sing -- 15-year-old girl
 08  from Illinois or a teenager, pregnant by
 09  consensual intercourse, 25 plus weeks pregnant.
 10       Q.   How many pages consist of Patient 9's
 11  records for doctor?
 12       A.   Ten.
 13       Q.   And without being told that record came
 14  from Doctor Neuhaus would it be possible to tell
 15  whose physician record it is?
 16       A.   No.
 17       Q.   Why not?
 18       A.   There is no identifying information that
 19  would identify it as Doctor Neuhaus's record.
 20       Q.   Do you know whether Doctor Neuhaus came
 21  to a diagnosis for Patient 3?
 22       A.   For patient?
 23       Q.   Or, excuse me, strike that.  For Patient
 24  9?
 25       A.   Yes, I do.
�0388
 01       Q.   And how do you know that?
 02       A.   Because there is a DTREE positive
 03  diagnostic report.
 04       Q.   And what is the diagnosis for Patient 9?
 05       A.   Major depressive disorder, single
 06  episode, severe without psychotic features.
 07       Q.   And is that the same as the previous
 08  patients but for Patient 1?
 09            MR. EYE:  Objection, relevance.  The fact
 10  that there happens to be a similarity in diagnosis
 11  has nothing to do with the relevant aspects of
 12  this proceeding.
 13            MR. HAYS:  The only thing I'm going for
 14  is that we've already discussed the diagnostic
 15  criteria and not have her go back into the same
 16  diagnostic criteria again.
 17            MR. EYE:  Well --
 18            MR. HAYS:  Or the basis of the diagnostic
 19  -- the GAF -- the diagnostic criteria that's
 20  located within the DSM.
 21            PRESIDING OFFICER GASCHLER:  I was here
 22  this morning when she went through that.
 23            MR. HAYS:  Okay.
 24            PRESIDING OFFICER GASCHLER:  I know that
 25  she went through it so it's in the record.  The
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 01  objection is sustained.
 02       BY MR. HAYS::
 03       Q.   And where is the diagnosis documented for
 04  doctor -- for patient number --
 05            MR. EYE:  Nine.
 06            MR. HAYS:  Nine.  Thank you.
 07       A.   It's Bates page 7 and 8.
 08       BY MR. HAYS::
 09       Q.   And what is that document?
 10       A.   That's the DTREE positive report --
 11  positive diagnostic report.
 12       Q.   And what is that document telling you?
 13       A.   That Doctor Neuhaus came to the
 14  conclusion that this patient had major depressive
 15  disorder, single episode, severe without psychotic
 16  features.
 17       Q.   Is it telling you anything else?
 18       A.   That the consideration of physiological
 19  effects of the pregnancy were not considered a
 20  medical condition that would influence some
 21  psychiatric diagnosis.
 22       Q.   Why is that?
 23       A.   Because again the exclusion found on page
 24  8 with the depressive episode is not due to the
 25  direct physiological effects of a general medical
�0390
 01  condition.
 02       Q.   Does it indicate how the pregnancy did
 03  not apply?
 04       A.   No.
 05       Q.   Would that be important to document?
 06       A.   It would be important to document in the
 07  course of a mental health evaluation what
 08  complaints or symptoms are due to pregnancy versus
 09  a pathological psychiatric condition if possible.
 10  So some consideration that there might be a
 11  difference would need to be documented or at least
 12  the fact that it had been considered.
 13       Q.   Okay.  Can you tell from Doctor Neuhaus's
 14  patient record how this patient met the diagnostic
 15  criteria to support the diagnosis?
 16       A.   No, I cannot.
 17       Q.   Could the MI Statements of admission be
 18  used to support the diagnosis in this patient's
 19  record?
 20       A.   Again, theoretically it could provide
 21  some support to a diagnostic mental health
 22  evaluation, but the MI indicators are -- as they
 23  stand are a screening tool generated by nonmental
 24  health professional who you would not expect
 25  necessarily to -- and it may not have been their
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 01  task to differentiate between a psychiatric
 02  symptom and something relevant -- something that's
 03  directly caused, for example, by the pregnancy.
 04  So this is a patient who reports that -- I think
 05  this is the patient who reports that she is not
 06  able to play basketball, that she runs slower, I'm
 07  not as quick.  Well, she's in her third trimester
 08  of pregnancy.  I'm sure she does run slower.  I'm
 09  sure she is not quite as quick.  I don't -- I
 10  don't know that that would of itself count as what
 11  is called psychomotor retardation.  In other
 12  words, slowing down because one doesn't have the
 13  energy because one's mood is so depressed.  That's
 14  the kind of assessment that you would want to see
 15  the mental health evaluation make.
 16       Q.   So this MI indicators document, does it
 17  show any symptoms of depression?
 18       A.   Possibly because it's a screening
 19  indicator and it's screened positive for multiple
 20  symptoms, but it's not clear that those really are
 21  symptoms.  They may be consequences of being
 22  pregnant.  They could be symptoms even if they are
 23  consequences of being pregnant, but again to get
 24  from these reports to a diagnostic assessment
 25  there is a process that has to be gone through.
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 01       Q.   Do you have any examples of any other
 02  additional examples within this MI indicator?
 03       A.   Well, under -- again, under sleep she
 04  reports some nights I can't sleep, some I can,
 05  this is on my mind.  I feel I let everybody down.
 06  So is this someone who has got an insomnia symptom
 07  related to depression, or is this someone who's
 08  having trouble sleeping because she's so upset
 09  about being pregnant and feeling like she let
 10  everybody down?  Okay.  It sounds from the MI
 11  indicator form or document that it's the latter.
 12  Could -- you would need a mental health
 13  professional to make the assessment of whether it
 14  actually meets the criteria for the change in
 15  sleep due to a psychiatric diagnosis.  All right.
 16  Interests.  I used to play basketball a lot.  I
 17  don't really play any more.  Okay.  In parentheses
 18  it says how come?  Which typically indicates
 19  that's a follow-up question to someone's response.
 20  It's like it's not fun any more.  It's like I have
 21  more important things to think about, and I don't
 22  feel like doing something that I can't go on and
 23  do.  And then -- again, the follow-up question, do
 24  you feel that part of your life is gone?  And the
 25  answer, yeah.  Now, there are multiple psychiatric
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 01  implications to that very brief interchange.
 02  Well, again, we mention, one, third trimester
 03  pregnancy, she used to play basketball a lot.  It
 04  would not be surprising if she is no longer
 05  playing basketball a lot.  If it's not fun any
 06  more.  Remember, you're dealing with a 15 year
 07  old. What does a 15 year old mean by it's not fun
 08  any more?  Is it -- it's something that you would
 09  have to tease out.  Is it that it's not fun any
 10  more because she can't enjoy herself, or is it not
 11  fun any more because she's in her third trimester
 12  of pregnancy and it's physically uncomfortable or
 13  unpleasant.  Okay.  She goes on to say I don't
 14  feel like doing something that I can't go on and
 15  do.  To -- there is an implication that there is
 16  some physical reason or some obstacle to her going
 17  on and playing basketball.  Presumably that's the
 18  pregnancy but again you would want to tease that
 19  out.  And then the last statement do you feel like
 20  that part of your life is gone?  And she says
 21  yeah.  Could that be a sign or symptom of
 22  depression?  Yes, it could.  Could it be a -- a
 23  part of the issue of the developmental stage of a
 24  15 year old for whom the only thing typically --
 25  the only thing that's happening is what is
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 01  happening right now.  Because even if she were to
 02  go on and have this baby, she theoretically unless
 03  there was a problem could play basketball if she
 04  wanted to.  It's not clear why -- you know, women
 05  who have babies can also play basketball after
 06  they're no longer pregnant and they get back into
 07  shape, et cetera, whatever.  So why does she feel
 08  like that part of her life is gone.  Is it a
 09  reflection of her developmental stage where
 10  teenagers typically don't see past tomorrow?  Or
 11  is it an indication of a sense of depression that
 12  her life is over, that even if she were to have
 13  this baby that she could never play basketball
 14  again somehow because she had a baby.  I don't
 15  know.  But you can see in just, you know, three
 16  short questions and answers there is a wealth of
 17  information that would need to be teased out to
 18  see whether her saying I used to play basketball a
 19  lot, now I don't play basketball is a sign of a
 20  psychiatric disorder or simply a sign of a third
 21  trimester -- or associated with a third trimester
 22  pregnancy in a girl who is 15 years old.
 23       Q.   Is there any indication within Doctor
 24  Neuhaus's record that she teased out that
 25  information?
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 01       A.   No, there is not.
 02       Q.   Is there a GAF report in this record
 03  also?
 04       A.   Yes, there is.
 05       Q.   And when was this GAF rating date and
 06  time?
 07       A.   11-5-2003, 1247 is the rating date and
 08  time.  The report date and time is the same date,
 09  1249 is the time.
 10       Q.   And how many minutes separate the rating
 11  date and time and the report date and time?
 12       A.   Two minutes.
 13       Q.   And what is this information from this
 14  GAF report conveying to you?
 15       A.   That the Doctor Neuhaus came to the
 16  conclusion that the patient has major impairment
 17  in several areas of judgment such as work or
 18  school, family relations, judgement, thinking or
 19  mood. But, again, that's a generic statement taken
 20  from the GAF scale itself and does not tell me
 21  anything specific about the positive findings in
 22  this patient.  The negative findings again are
 23  present, not suicidal, not violent, not in danger
 24  of hurting herself or others as a consequence of
 25  unimpaired judgement and a positive finding that
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 01  she is maintaining personal hygiene.
 02       Q.   Is there any information within this
 03  patient's record that would support these
 04  conclusionary statements?
 05       A.   Not other than those in the MI indicator
 06  document.
 07       Q.   And do those support this document?
 08       A.   They could, but of themselves they do
 09  not.
 10       Q.   Why not?
 11       A.   Again, because the MI document reflects a
 12  screening, in this case probably by telephone
 13  because my understanding was that the handwritten
 14  ones are usually the phone review, although maybe
 15  in person, it's not as significant.  But either
 16  way a screening done by a nonmental -- not a -- a
 17  person not trained in conducting mental health
 18  evaluations.  So they ask standard questions, they
 19  write down the answers, and those -- that
 20  information is then passed on presumably to --
 21  certainly I imagine to Doctor Tiller since it is
 22  in his file that those originate and then to --
 23  also to Doctor Neuhaus specifically for further
 24  evaluation.  And then that -- and then there is no
 25  evidence of the further evaluation.
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 01       Q.   If you consider the information listed on
 02  the DTREE and GAF reports as evidence of Doctor
 03  Neuhaus's performance of an evaluation of the
 04  behavioral or functional impact of Patient 9's
 05  condition and symptoms, do you have an expert
 06  opinion as to whether she met the standard of care
 07  in the performance of that evaluation?
 08       A.   I do.
 09       Q.   And what is your opinion?
 10       A.   That this would be below the standard of
 11  care unfortunately.
 12       Q.   Why?
 13       A.   Again because they are computer printouts
 14  of yes or no responses to questions with no
 15  specific clinical information, and no indication
 16  that specific clinical information had been
 17  obtained in order to generate these reports.
 18       Q.   Now, if you consider the information
 19  listed on the DTREE and the GAF reports as
 20  evidence of Doctor Neuhaus' performance of a
 21  mental status examination, do you have an expert
 22  opinion as to whether she met the standard of care
 23  in her performance of that mental status
 24  examination?
 25       A.   Yes, I do.
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 01       Q.   And what is it?
 02       A.   That again she did not.
 03       Q.   Why?
 04       A.   Because the positive findings and the
 05  specifics of the negative findings are not
 06  documented, and are in this case somewhat in
 07  contradiction to some of the information in the MI
 08  Statement and it's just impossible to -- to follow
 09  the process by which either the GAF report or the
 10  DTREE report was generated through a clinical
 11  evaluation.
 12       Q.   If you consider the information listed on
 13  the DTREE and GAF reports as evidence of Doctor
 14  Neuhaus's performance of Patient 9's mental health
 15  evaluation, do you have an expert opinion as to
 16  whether she met the standard of care in the
 17  performance of Patient 9's mental health
 18  evaluation?
 19       A.   I do.
 20       Q.   And what is it?
 21       A.   That she did not.
 22       Q.   Why?
 23       A.   There is no indication of a date, how
 24  long the evaluation took, consideration of
 25  clinical personal psychosocial history,
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 01  consideration of the differential between distress
 02  of an unwanted pregnancy, physical effects of any
 03  pregnancy and psychiatric symptoms, and no
 04  indication -- not even an indication of a review
 05  of records beyond the presence of the MI Statement
 06  in the report.  And as noted the MI Statement
 07  cannot serve as a basis -- nobody else's records
 08  served as a basis for a clinical evaluation when
 09  the patient is available for evaluation by the
 10  mental health professional.
 11       Q.   Why does nobody's?
 12       A.   Because by definition -- people -- well,
 13  people -- people's medical and mental status
 14  change over time.  So if a doctor saw you last
 15  week and you had the flu and this week you were
 16  better, and another doctor saw you this week and
 17  you were better, did it mean that you didn't have
 18  the flu last week?  No.  Your -- your health has
 19  changed.  Your status has changed.  So that if I
 20  saw someone -- if I get the records from a doctor
 21  who saw someone last week, it's important for me
 22  to review those records and see what I saw, but I
 23  have -- see what he saw or she saw, but I still
 24  have to evaluate the patient because what he or
 25  she saw last week may not be what's happening this
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 01  week.  It might have gotten worse, it might have
 02  gotten better, it might have stayed the same.  So
 03  you have to do your own evaluation, it's a
 04  different moment in time.
 05       Q.   Do you have an expert opinion as to
 06  whether Doctor Neuhaus met the standard of care in
 07  documentation in regards to this patients record?
 08       A.   I do.
 09       Q.   And what is it?
 10       A.   Regrettably not.
 11       Q.   Why not?
 12       A.   Again, the -- the only document in this
 13  file that appear to have been generated by Doctor
 14  Neuhaus in regard to her own assessment are
 15  computer generated reports based on a yes or no
 16  answer to a standard set of questions that convey
 17  either no clinical -- no specific clinical
 18  information about the patient or only negative
 19  findings.
 20       Q.   So what would have been needed to be
 21  documented --
 22       A.   Well --
 23       Q.   -- for this patient?
 24       A.   On this patient.  Using -- using these
 25  printouts would have been fine if there was
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 01  specific clinical information included to expand
 02  upon the generic statements that come out of the
 03  computer indicating that an evaluation had taken
 04  place indicating when, how long, what records were
 05  reviewed, if any, any variety of information.  I
 06  mean not all of it would need to be there for it
 07  to be adequate, but at least something would need
 08  to be there for it to be adequate.  Formal or
 09  informal mental status evaluation -- mental status
 10  examination, noting pertinent positive findings,
 11  as well as relevant negative findings beyond those
 12  that are listed here in the GAF as generic
 13  statements.
 14       Q.   Let's move on to Patient 11.  Do you have
 15  your expert report in front of you for Patient 11?
 16       A.   Yes, I do.
 17       Q.   And what is the exhibit number of it?
 18       A.   Seventy-eight.
 19       Q.   And do you have Doctor Neuhaus's patient
 20  record for Patient 11?
 21       A.   Yes.
 22       Q.   And what exhibit number is that?
 23       A.   Thirty-three.
 24       Q.   And what about Doctor Tiller's patient
 25  record for Patient 11?
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 01       A.   Forty-four.
 02       Q.   How many pages consist of Patient 11's
 03  records for Doctor Neuhaus?
 04       A.   Five.
 05       Q.   And without being told that that record
 06  came from Doctor Neuhaus would it be possible to
 07  tell whose physician record it is?
 08       A.   No.
 09       Q.   Can you tell from the patient's record
 10  what appointment date and time was with Doctor
 11  Neuhaus?
 12       A.   No.
 13       Q.   Do you know whether Doctor Neuhaus came
 14  to a diagnosis for this patient?
 15       A.   She did.
 16       Q.   And what was the diagnosis?
 17       A.   Major depressive disorder, single
 18  episode, severe without psychotic features.
 19       Q.   And where is that documented?
 20       A.   On the DTREE positive diagnostic report.
 21       Q.   And where is that document located at?
 22       A.   I'm sorry, it's Bates 3.
 23       Q.   And does it indicate --
 24       A.   Oh, I'm sorry, Bates 3 and 4.
 25       Q.   And does it indicate a rating date and
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 01  time?
 02       A.   Date and time is 11-20-two -- 2003, 2252.
 03       Q.   And is that -- is that at night?
 04       A.   Yes, that would be.  I mean my
 05  understanding is that's what it is, 10:52 p.m.
 06       Q.   And what is the report date and time
 07  indicated?
 08       A.   Same date 2254, so that would be 10:54
 09  p.m.
 10       Q.   So what's the time difference between the
 11  rating date and time and the report date and time?
 12       A.   Two minutes.
 13       Q.   And what is the significance of the
 14  documentation contained within this report for
 15  this patient?
 16       A.   That Doctor Neuhaus came to the
 17  conclusion that the patient met the criteria for
 18  major depressive disorder, single episode, severe
 19  without psychotic features and did not consider
 20  that the pregnancy might be causing any
 21  physiological changes that might mimic symptoms of
 22  depression.
 23       Q.   Is there any specific patient information
 24  that would support this diagnosis contained within
 25  this record?
�0404
 01       A.   No.
 02       Q.   What specific patient information is
 03  contained within this record?
 04       A.   There is an MI -- I'm sorry, there is an
 05  intake -- a clinic intake sheet which technically
 06  is an administrative form. Although as I said
 07  there is a brief yes or no rating -- yes or no
 08  answer section for medical history that is largely
 09  not filled out except there is a yes next to other
 10  illness and that the patient is taking nap --
 11  Naproxen for arthritis.  Injury -- it says injury
 12  related arthritis for three weeks and that's it.
 13       Q.   Is there any other information that would
 14  support these conclusions that are located within
 15  the DTREE and positive GAF report?
 16       A.   No.
 17       Q.   Is there a GAF report in this document?
 18       A.   Yes, there is.
 19       Q.   And what does it indicate?
 20       A.   That the GAF rating for this patient was
 21  given 15.
 22       Q.   And what does that mean to this patient?
 23       A.   It says that the patient has been in some
 24  danger of hurting herself.
 25       Q.   Can you tell from the record what that
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 01  danger was?
 02       A.   No.
 03       Q.   Is there any information from the patient
 04  that would support this determination of a GAF
 05  rating of 15 within the patient record?
 06       A.   No.
 07       Q.   Did you consider the information listed
 08  on the DTREE and GAF reports as evidence of Doctor
 09  Neuhaus's performance of an evaluation of the
 10  behavioral and functional impact of Patient 11
 11  conditions and symptoms, do you have an expert
 12  opinion as to whether she met the standard of care
 13  in the performance of that evaluation?
 14       A.   Yes, I do.
 15       Q.   And what is that?
 16       A.   The answer is she did not meet the
 17  standard of care.
 18       Q.   And why is that?
 19       A.   If this is a reflection of what Doctor
 20  Neuhaus actually did in providing a second opinion
 21  or a consultation there is no clinical evidence in
 22  this chart at all other than that information
 23  about taking a -- a pain medication for a pain
 24  injury -- for a wrist injury.  There is nothing
 25  here that's specific clinical information related
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 01  to this patient.
 02       Q.   If you consider the information listed on
 03  the DTREE and the GAF reports as evidence of
 04  Doctor Neuhaus's performance of Patient 11's
 05  mental status examination, do you have an expert
 06  opinion as to whether she met the standard of care
 07  in her performance of that mental status
 08  examination?
 09       A.   I do.
 10       Q.   And what is it?
 11       A.   I would have to -- I would have to say
 12  that it did not meet the standard of care.
 13       Q.   Why?
 14       A.   Beyond a -- beyond the negative findings
 15  in the GAF which certainly do comprise an element
 16  of the mental status examination, and the positive
 17  finding that she was able to maintain her minimal
 18  personal hygiene, there is a clear indication that
 19  this patient has been in, quote, some danger --
 20  I'm quoting the printout of hurting herself and
 21  not -- and no evidence of a mental status
 22  examination explaining, supporting, delineating
 23  that.  And, in fact, with these -- with these
 24  numbers and the numbers in the 1 to 10 scale --
 25  I'm sorry, the 11 to 20 range on the GAF, the
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 01  printout can't even say that this is a patient who
 02  is not experiencing hallucinations or delusions
 03  that may be relevant to their suicidal thinking or
 04  danger of self harm.  And so there is not even an
 05  indication in this record of whether this patient
 06  was assessed in the mental status examination for
 07  the presence of life-threatening suicide --
 08  suicidal delusions or hallucinations even though
 09  it indicates that she is in some danger of hurting
 10  herself and.
 11       Q.   Well, why would it be important to
 12  document that?
 13       A.   Well, because again these -- these GAF
 14  ratings of 15 which indicate a psychiatric
 15  emergency that in most cases that type of rating
 16  would be consistent with someone who could be
 17  involuntarily committed to a psychiatric hospital
 18  on the basis of potential danger to self.  If
 19  you're doing a risk assessment of whether this
 20  person really is or isn't in danger, one of the
 21  most significant elements of risk for self harm in
 22  a depressed individual is a presence of psychosis.
 23  That is either delusions or hallucinations.  So
 24  the mental status exam you would want to know
 25  whether this person is -- what level of risk is
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 01  this person at.  And, in fact, 1 to 10 says
 02  persistent danger of severely hurting herself, 11
 03  to 20 is some danger.  Okay.  These are generic
 04  statements not specific in clinical information.
 05  Those are conclusions.  Someone concludes it's
 06  persistent, someone concludes it's some danger.
 07  The mental status exam is there to help you
 08  identify specific clinical information including
 09  whether the suicidal ideation is related to
 10  hallucinations or delusions which increase the
 11  risk that something might actually happen.
 12       Q.   Now, if you consider the information
 13  listed on the DTREE and GAF reports as evidence of
 14  Doctor Neuhaus's performance of Patient 11's
 15  mental health --
 16            THE REPORTER:  Slow down.  Restate that.
 17       BY MR. HAYS::
 18       Q.   If you consider the information listed on
 19  the DTREE and GAF reports as evidence of Doctor
 20  Neuhaus's performance of Patient 11's mental
 21  health evaluation, do you have an expert opinion
 22  as to whether she met the standard of care in her
 23  performance of Patient 11's mental health
 24  evaluation?
 25       A.   I do.
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 01       Q.   And what is it?
 02       A.   That she did not meet the standard of
 03  care.
 04       Q.   Why?
 05       A.   Because these documents do not reflect an
 06  evaluation that elicited specific clinical
 07  information specific to this patient.  Neither in
 08  history of present illness, past illness,
 09  psychosocial history, medical history,
 10  consideration of the effects of pregnancy, they're
 11  not signed, there is no indication of how much
 12  time was spent, there is no indication of whether
 13  records were reviewed or not.  There is really
 14  nothing in this file except these two computer --
 15  three pages of computer-generated documents and an
 16  intake sheet from Doctor Tiller's office.
 17       Q.   Do you have an expert opinion as to
 18  whether Doctor Neuhaus met the standard of care in
 19  documentation in regards to this patient record?
 20       A.   I do.
 21       Q.   And what is it?
 22       A.   That again sadly there -- it did not.
 23       Q.   Why?
 24       A.   Again, these are computer generated yes
 25  or no documents. They do not reflect specific
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 01  clinical information presenting problem,
 02  evaluation process, how Doctor Neuhaus came to her
 03  conclusions.  They reflect the yes and no answers
 04  to computer generated programs -- to a
 05  computer-generated program.
 06       Q.   What would make Doctor Neuhaus's GAF and
 07  DTREE report reflect adequate documentation of the
 08  mental health evaluation for this patient?
 09       A.   Again if in addition to these documents
 10  or on these very documents Doctor Neuhaus had
 11  written information that indicated that a personal
 12  clinical mental health evaluation and mental
 13  status examination had occurred.
 14       Q.   Now, does Doctor Tiller have a document
 15  within his patient record of a mental health
 16  evaluation?
 17       A.   Yes, he does.
 18       Q.   And what page is it found on?
 19       A.   Bates 11.
 20       Q.   And is it different than Doctor Neuhaus's
 21  documentation?
 22       A.   Yes, it is.
 23       Q.   How?
 24       A.   Doctor Tiller's is a -- typed in a letter
 25  titled Mental Health Evaluation.  It's not a form
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 01  or a computer-generated document.  It says what
 02  the chief complaint is.  It lists some of the
 03  psychosocial history which indicates some of the
 04  complexity of this case.  It uses a 5-axial
 05  diagnosis system and you can -- and it lists some
 06  specific symptoms and clinical information, and
 07  his name appears typed at the bottom as -- and his
 08  initials are personally written in above the typed
 09  name.
 10       Q.   Does it meet the standard of care?
 11       A.   For documentation?
 12       Q.   Of a mental health evaluation, correct?
 13       A.   For documentation of a mental health
 14  evaluation, yes, this would meet the standard of
 15  care.
 16       Q.   Why is that?
 17       A.   Because it clearly reflects -- reflects a
 18  personal -- a personal -- in-person clinical
 19  evaluation of this patient. Specific symptoms that
 20  Doctor Tiller observed himself.  It uses -- it
 21  described some of the history both of the current
 22  situation and the psychosocial history, and it
 23  lists a 5-axial diagnosis that includes pertinent
 24  information.  For example, including the unwanted
 25  pregnancy which is listed in his document on Axis
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 01  III a medical condition.
 02       Q.   All right.  Let's move on to Patient 4.
 03       A.   Well, let me -- can I add something or?
 04       Q.   Were you not finished testifying?  If you
 05  weren't, go ahead.
 06       A.   Okay.  The other piece that Doctor
 07  Tiller's information adds is this is another
 08  extremely complex evaluation where I think the
 09  standard of care would be to refer to a specialist
 10  in adolescent psychiatric evaluation.
 11       Q.   Why is that?
 12       A.   Because this patient's father had died I
 13  think it was eight -- was it eight months before,
 14  within the previous year, and that both the
 15  patient and the mother were clearly
 16  extraordinarily distressed and that raises a
 17  variety of complex psychiatric issues including
 18  the role of grief and bereavement in the
 19  presentation, and the role of the dynamics between
 20  the mother and the daughter and how that affects
 21  the daughter's psychiatric status.  And so this
 22  would be another evaluation which really should be
 23  done by someone with specialized skills in child
 24  and adolescent psychiatric evaluation.
 25       Q.   Is the presence of that bereavement
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 01  within Doctor Neuhaus's patient record?
 02       A.   No, it is not.
 03       Q.   Is there any indication that that may be
 04  a possibilities within her documentation?
 05       A.   No, it is not.
 06       Q.   Let's move on to Patient 4.
 07            (THEREUPON, a recess was taken.)
 08            PRESIDING OFFICER GASCHLER:  All right.
 09  Back on the record, Mr. Hays.
 10       BY MR. HAYS::
 11       Q.   Do you have the expert report for Patient
 12  4 in front of you?
 13       A.   Patient 4?  Yes, I do.
 14       Q.   And what is the exhibit number for that?
 15       A.   Seventy-one.
 16       Q.   And do you have Doctor Neuhaus's patient
 17  record for Patient 4 in front of you?
 18       A.   Yes, I do.
 19       Q.   And what is that exhibit number?
 20       A.   Twenty-six.
 21       Q.   And do you have Doctor Tiller's record
 22  for Patient 4 in front of you?
 23       A.   Yes, I do.
 24       Q.   What exhibit number is that?
 25       A.   Thirty-seven.
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 01       Q.   From your review of the record please
 02  describe Patient 4.
 03       A.   Patient 4 is a 15-year-old
 04  African-American female from New York who became
 05  pregnant by consensual intercourse with her
 06  boyfriend and she was 28 weeks pregnant.
 07       Q.   How many pages consist of Patient 4's
 08  records?
 09       A.   Ten pages.
 10       Q.   And is that Doctor Neuhaus's record?
 11       A.   Yes.
 12       Q.   Without being told that that record came
 13  from Doctor Neuhaus would it be possible to tell
 14  whose physician record it is?
 15       A.   No.
 16       Q.   And from that record can you tell the
 17  patient's appointment date and time with -- with
 18  Doctor Neuhaus?
 19       A.   No.
 20       Q.   Do you know whether Doctor Neuhaus came
 21  to a diagnosis for this patient?
 22       A.   Yes, I do.
 23       Q.   How do you know?
 24       A.   There is a DTREE positive diagnosis
 25  report.
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 01       Q.   And what was the patient's diagnosis?
 02       A.   Acute stress disorder, moderate.
 03       Q.   And what is the diagnostic criteria for
 04  acute stress disorder, moderate?
 05       A.   308.3.
 06       Q.   And where is that located?
 07       A.   In the DSM -- on the -- on the document
 08  or in the?
 09       Q.   Or in the DSM?
 10       A.   In the DSM?  The diagnostic criteria for
 11  acute stress disorder are on pages 471 and 472.
 12            MR. HAYS:  May I approach?
 13            PRESIDING OFFICER GASCHLER:  (Nods head.)
 14            MR. HAYS:  And I've handed a two-page
 15  document to opposing counsel and a two-page
 16  working copy to the presiding officer and Exhibit
 17  No. 92, two-page document to the witness.
 18       BY MR. HAYS::
 19       Q.   Can you tell me what that two-page
 20  document is?
 21       A.   It is a copy of pages 471 and 472 of the
 22  DSM.
 23       Q.   Is it a true and accrual representation
 24  of those pages?
 25       A.   Yes, it is.
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 01            MR. HAYS:  I move to admit Exhibit 92.
 02            MR. EYE:  No objection.
 03            PRESIDING OFFICER GASCHLER:  Thank you.
 04  Admitted.
 05       BY MR. HAYS::
 06       Q.   And can you describe what the diagnostic
 07  criteria is for acute stress disorder, moderate?
 08       A.   Well, let's see, there are eight listed
 09  criteria.  Some of them again are criteria of
 10  exclusion which the inclusory criteria starts with
 11  criterion A which is what's referred to in this
 12  diagnosis as the gatekeeper criterion.
 13       Q.   Why is it -- why is it called the
 14  gatekeeper criterion?
 15       A.   It is the definition of a traumatic
 16  stressor.  One cannot develop by definition an
 17  acute stress disorder without exposure to a
 18  traumatic stressor.  A traumatic stressor is
 19  defined in the DSM as a -- under criterion A as
 20  having two parts. The person has to be exposed to
 21  and by exposed to -- and by exposed to experience,
 22  witness or confronted with an event that involved
 23  actual or threatened death or serious injury, or
 24  threat to the physical integrity of self or
 25  others.  That's the objective prong so to speak of
�0417
 01  that criterion.  The subjective prong is the
 02  person's response involved intense fear,
 03  helplessness or horror.  So both elements of that
 04  criterion have to be met for there to have been a
 05  traumatic exposure that could lead to this
 06  disorder.  The subsequent criteria define the
 07  symptoms of the disorder, but if you don't meet
 08  criterion A you cannot with rare exception develop
 09  this disorder basically by definition.
 10       Q.   So what's the other criteria?
 11       A.   Three or -- well, criterion B is three or
 12  more of the following dissociative symptoms, and
 13  then it lists what are called dissociative
 14  symptoms.  Subjective sense of numbing, detachment
 15  or absence -- absence of emotional responsiveness.
 16  No. 2, a reduction in awareness of surroundings
 17  often described given the example in the DSM as
 18  being in a daze.  Three is a symptom called
 19  derealization.  No. 4 is a symptom referred to as
 20  depersonalization, and No. 5 is a symptom referred
 21  to as dissociative amnesia.  Number -- those are
 22  the five symptoms in criterion B.  Criterion C is
 23  what's called re-experiencing symptoms and it
 24  gives a list that you have to have at least one of
 25  the following.  Recurrent images, thoughts,
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 01  dreams, illusions, flashback episodes or a sense
 02  of reliving the experience or distress on exposure
 03  to reminders of the traumatic event.  Criterion D
 04  is avoidance symptoms.  Marked avoidance of
 05  stimuli that arouse recollections of the trauma
 06  such as thoughts, feelings, conversations,
 07  activities, places and people.  And criterion E is
 08  anxiety or increased arousal symptoms such as
 09  difficulty sleeping, irritability, poor
 10  concentration, hypervigilance, exaggerated
 11  startled response, motor restlessness.  F is the
 12  standard causes clinically significant distress or
 13  impairment criterion.  G is the length of time,
 14  minimum of two days, maximum of four weeks and
 15  occurring within four weeks of the traumatic
 16  event.  And H other -- is the exclusion criterion
 17  not due to direct effect of a substance or a
 18  general medical condition or it's not better
 19  accounted for by some other diagnosis.
 20       Q.   So it has a maximum of four weeks.  What
 21  happens if those symptoms continue longer than
 22  four weeks?
 23       A.   Then the diagnosis assuming that the
 24  stressor -- again assuming that criterion A has
 25  been met, then the diagnosis becomes
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 01  post-traumatic stress disorder.  Again, that's
 02  pretty much by definition.
 03       Q.   And where is it documented within the
 04  patient's record that Doctor Neuhaus diagnosed
 05  this patient with acute stress disorder?
 06       A.   The DTREE positive diagnostic report.
 07       Q.   And let's go to that page.
 08       A.   Okay.
 09       Q.   So what is the significance of this
 10  report within this patient's record?
 11       A.   Well, this report documents that the
 12  patient has been exposed to a traumatic stressor.
 13  That she has experienced, witnessed or been
 14  confronted with an event that involved actual or
 15  threatened death or serious injury or threat to
 16  physical integrity accompanied by intense fear,
 17  helplessness or horror.  There is a list of
 18  positive -- again, as would be expected with the
 19  -- with the way this computer program is set up
 20  there is a list of symptoms -- general symptoms to
 21  which the answer yes has been entered into the
 22  computer and there is an extensive list of these.
 23       Q.   Well, let's start with the gatekeeper as
 24  you described it.
 25       A.   Okay.
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 01       Q.   Can you tell what event involved actual
 02  or threatened death or serious injury or threat to
 03  physical integrity?
 04       A.   No.
 05       Q.   Is there any indication within this
 06  patient's record what that was?
 07       A.   No.
 08       Q.   Could -- is there an MI Statement located
 09  within the document?
 10       A.   Yes, there is.
 11       Q.   Could the information within the MI
 12  Statement support the --
 13            THE REPORTER:  Could the?
 14       BY MR. HAYS::
 15       Q.   Information within the MI Statement
 16  support the diagnosis of acute stress disorder?
 17       A.   No.
 18       Q.   Why not?
 19       A.   There is no evidence of a traumatic
 20  exposure I'll elicited in the screening.
 21       Q.   So what's elicited in that screening?
 22       A.   What is elicited are positive responses
 23  to the depression screening symptoms which might
 24  support a diagnosis of depression on further
 25  mental health evaluation, and a young woman who is
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 01  extremely upset about having become pregnant.
 02       Q.   So can finding out that you're pregnant
 03  with an unwanted or unexpected pregnancy meet the
 04  definition of a traumatic stressor as defined in
 05  the DSM?
 06       A.   By itself, no.
 07       Q.   Why not?
 08       A.   Because it is -- unless it's accompanied
 09  by a perception that the pregnancy is going to
 10  kill you it is a normal -- I shouldn't say normal.
 11  It is a common life event.  It is not a situation
 12  that although it may be very distressing to find
 13  yourself having a teenage -- having unwanted
 14  teenage pregnancy, it does not rise to the level
 15  of a traumatic stressor such as assault, combat,
 16  motor vehicle accident, earthquake, disaster.
 17  Again, if for some reason you truly believe that
 18  becoming pregnant is going to result in your death
 19  and you believe that you are imminently about to
 20  die because you are pregnant, and your response to
 21  that is terror or helplessness, then it could, but
 22  absent that kind of response or if at the time
 23  that you find out that you're pregnant, you tell
 24  your boyfriend you're pregnant and he assaults
 25  you, you could have a posttraumatic reaction to
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 01  that acute stress disorder but short of those
 02  types of circumstances.
 03       Q.   Is there any information within this
 04  record that shows those circumstances were met?
 05       A.   No.  The closest to it is I was shocked
 06  when I found out I was pregnant.
 07       Q.   Is there any other information contained
 08  within the record anywhere within the whole entire
 09  patient record for Doctor Neuhaus?
 10       A.   No.
 11       Q.   Can you tell me going back to the DTREE
 12  and positive DSM report, can you tell me the
 13  rating date and time for this document?
 14       A.   8-5-2003, 1232.
 15       Q.   And the report date and time for this
 16  document?
 17       A.   It's the same date and the time is 1238.
 18       Q.   And how many minutes separate?
 19       A.   Six minutes.
 20       Q.   Was there any information on the GAF
 21  report that would help support a diagnosis for
 22  acute stress disorder?
 23       A.   No.
 24       Q.   What is the GAF rating for this patient?
 25       A.   Twenty-five.
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 01       Q.   And what's the significance of this
 02  document within this patient's record?
 03       A.   Again, it's hard to say past a generic
 04  summary of negative findings and unsupported
 05  positive conclusion of behavioral impairment --
 06  behavioral or functional impairment.
 07       Q.   Is there any information within this
 08  patient's record that would support the GAF rating
 09  of 25?
 10       A.   Possibly.
 11       Q.   And what is that information?
 12       A.   The patient reports she couldn't focus in
 13  school, she hasn't been getting a lot of sleep,
 14  that she feels guilt, that she has problems with
 15  energy.  These are all things that potentially can
 16  support a GAF rating of impairment due to
 17  psychiatric symptoms.
 18       Q.   You say potentially but why does it not
 19  in that form?
 20       A.   Because the MI Statement is a screen
 21  conducted by a nonmental health professional who
 22  is not likely to have the clinical skills to
 23  differentiate between situational stress and
 24  distress and psychiatric symptoms and a
 25  psychiatric disorder or whether both or all of
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 01  them are present.
 02       Q.   So what more would need to be -- need to
 03  be asked?
 04       A.   A standard clinical interview involving
 05  current and past symptoms, intensity, frequency,
 06  duration, personal history, medical history,
 07  psychiatric history, psychosocial history, and a
 08  mental status examination, as well as a review of
 09  available records and collateral information from
 10  a third party which is typical when interviewing
 11  children or adolescents.
 12       Q.   Is there any information of that type
 13  within this patient record?
 14       A.   Well, other than what's contained in the
 15  MI Statement, no.
 16       Q.   Let's go back to the GAF report.  What
 17  was its rating, date and time?
 18       A.   8-5-2003, 1238.
 19       Q.   And the report date and time?
 20       A.   Eight -- same date, 1239.
 21       Q.   And what was the difference between those
 22  two times?
 23       A.   One minute.
 24       Q.   If you consider the information listed on
 25  the DTREE and GAF reports as evidence of Doctor
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 01  Neuhaus's performance of an evaluation of the
 02  behavioral or functional impact of Patient 4's
 03  condition and symptoms, do you have an expert
 04  opinion as to whether she met the standard of care
 05  in the performance of that evaluation?
 06       A.   I do.
 07       Q.   And what is it?
 08       A.   That unfortunately she did not.
 09       Q.   Why not?
 10       A.   There is no evidence of a psychiatric or
 11  mental health evaluation performed by Doctor
 12  Neuhaus in this chart.
 13       Q.   What is there evidence of?
 14       A.   There is an intake sheet from Doctor
 15  Tiller's clinic.  There are MI -- two MI
 16  indicators, one handwritten, one typed.  The first
 17  one seems to have actually been written by the
 18  patient herself and so carries some significance
 19  in terms of clinical findings, but again done
 20  through what appears to be Doctor Tiller's
 21  nonmental health professional staff and the typed
 22  MI Statement.
 23            THE REPORTER:  And the which statement?
 24       A.   Typed MI Statement.
 25       BY MR. HAYS::
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 01       Q.   Did you consider the information listed
 02  on the DTREE and GAF report listed as evidence of
 03  Doctor Neuhaus's performance of Patient 4's mental
 04  status examination, do you have an expert opinion
 05  as to whether she met the standard of care in the
 06  performance of that mental status examination?
 07       A.   Yes, I do.
 08       Q.   And what is it?
 09       A.   She did not.
 10       Q.   Why not?
 11       A.   There is no correlation or indication of
 12  some of the standard elements of a mental status
 13  examination in this evaluation as reported by the
 14  DTREE.  In the GAF there are some negative and
 15  positive findings reported in a generic manner
 16  without any specific reference to the patient's
 17  clinical status.
 18       Q.   And so what would need to be performed?
 19       A.   Again, the same clinical examination that
 20  I just reviewed with a mental status examination
 21  that reviews both pertinent and positive and
 22  negative findings, as well as a review of -- of
 23  medical records documentation.
 24       Q.   If you consider the information listed on
 25  the DTREE and GAF reports as evidence of Doctor
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 01  Neuhaus's performance of Patient 4's mental health
 02  evaluation, do you have an expert opinion as to
 03  whether she met the standard of care in the
 04  performance of Patient 4's mental health
 05  evaluation?
 06       A.   I do.
 07       Q.   And what is your expert opinion?
 08       A.   She did not meet the standard of care.
 09       Q.   Why?
 10       A.   It's lacking in clinical content,
 11  specific mental status information, it's -- it's
 12  not possible to determine how long she spent with
 13  the patient or when she spent time with the
 14  patient, and the documents as generated are not
 15  even signed to indicate that Doctor Neuhaus
 16  endorses the computer program product.
 17       Q.   Why would that be important?
 18       A.   Well, again, whenever you have a form or
 19  something that's been printed out, if you -- if
 20  the doctor or physician doesn't sign, initial,
 21  date, or in some way memorialize their involvement
 22  with it.  There is really no way to tell where it
 23  came from, when it was -- and what it was related
 24  to in terms of an evaluation that accompanied it.
 25  There -- all we know is that it's in Doctor
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 01  Neuhaus's file, Doctor Neuhaus testified that she
 02  did them -- if you're talking just about the
 03  documentation which is what I understood the
 04  question, if you're talking just about the
 05  documentation you would really have no way of
 06  knowing that Doctor Neuhaus generated these
 07  reports.
 08       Q.   And what about the other information that
 09  was made known to you, does it affect your
 10  opinion?
 11            MR. EYE:  What -- I object on the basis
 12  that it's vague.
 13            PRESIDING OFFICER GASCHLER:  What
 14  information are you referring to?
 15            MR. HAYS:  From the -- from the trial and
 16  the inquisition testimony.
 17       A.   Yes.  If you include the testimony that
 18  Doctor Neuhaus owns these documents, then yes, but
 19  on the -- yes, that would indicate that these are
 20  documents that Doctor Neuhaus generated, but based
 21  on the documentation alone there is no way to
 22  determine that.
 23       BY MR. HAYS::
 24       Q.   Do you have an expert opinion as to
 25  whether Doctor Neuhaus met the standard of care in
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 01  documentation in regards to this patient?
 02       A.   Yes, I do.
 03       Q.   And what is your expert opinion?
 04       A.   That she did not.
 05       Q.   Why?
 06       A.   Well, again, because these positive
 07  findings are not correlated with any positive
 08  clinical findings, the computer generated generic
 09  symptom statements are not correlated with any
 10  examination or evaluation.  There is no evidence
 11  that they're based upon on examination or
 12  evaluation.  There is a lot again of those,
 13  either/or statements that are not explained so yes
 14  responses to either/or.  There are statements that
 15  are not -- not supported even by the MI document
 16  about symptoms, and again no -- no evidence of
 17  consideration of -- of pregnancy as a psychosocial
 18  stressor which of itself could account for
 19  anything.
 20       Q.   What would make Doctor Neuhaus's GAF and
 21  DTREE reports reflect adequate documentation of
 22  the evaluations?
 23       A.   Some evidence of -- of personal clinical
 24  evaluation, current and prior history, symptoms
 25  length, frequency, intensity, duration, examples
�0430
 01  of impaired functioning, psychosocial history,
 02  medical history, and a mental status examination
 03  and again -- and written in on is going to have a
 04  GAF report and a -- and a DTREE report, but there
 05  has to be some indication of the clinical findings
 06  that support certainly the positive statements,
 07  plus other relevant symptoms that are not even
 08  listed in the computer programs that could be
 09  associated with the patient's condition, and
 10  positive findings of the -- as well as negative
 11  findings in the mental status examination.
 12       Q.   Would the traumatic stressor need to be
 13  documented?
 14       A.   Certainly if you're going to give a
 15  diagnosis of acute stress disorder you would
 16  certainly have to describe the traumatic stressor
 17  at least to the extent where it could be
 18  identified as such.
 19       Q.   Why is that.
 20       A.   Because without exposure to a traumatic
 21  stressor and meeting both the subjective and
 22  objective prongs of that criterion by definition
 23  this diagnosis would not be accurate.  So you
 24  would want -- again, it's not a problem to come up
 25  with a diagnosis that's not accurate from a
�0431
 01  standard of care perspective necessarily, but you
 02  want to be able to follow the process and the
 03  reasoning of the doctor's -- the doctor who did
 04  come up with it and the only way to do that is
 05  with the pertinent clinical information.
 06       Q.   Let's move on to Patient 6.
 07            THE WITNESS:  Would it be okay if I grab
 08  my Coke?
 09            MR. HAYS:  May I?
 10            THE WITNESS:  Thank you.  That's okay.
 11  Sorry.  Okay.
 12       BY MR. HAYS::
 13       Q.   And do you have your expert report in
 14  front of you?
 15       A.   Yes, I do.
 16       Q.   And what is that exhibit marked?
 17       A.   Seventy-three.
 18       Q.   And do you have Doctor Neuhaus's patient
 19  record in front of you for Patient 6?
 20       A.   Yes, I do?
 21       Q.   And what is that exhibit marked?
 22       A.   Twenty-eight.
 23       Q.   And do you have Doctor Tiller's record
 24  for Patient 6?
 25       A.   Yes, I do.
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 01       Q.   And what is that?
 02       A.   Thirty-nine.
 03       Q.   And could you please describe Patient 6
 04  from review of your records?
 05       A.   Patient 6 is a 14-year-old single female
 06  from New York, pregnant by consensual intercourse
 07  with her boyfriend, about approximately 25 plus
 08  weeks pregnant.
 09       Q.   How many pages consist of Patient 6's
 10  records with Doctor Neuhaus's patient records?
 11       A.   Twenty.
 12       Q.   And without being told that record came
 13  from Doctor Neuhaus would it be possible to tell
 14  whose physician record it is?
 15       A.   No.
 16       Q.   Do you know whether Doctor Neuhaus came
 17  to a diagnosis for this patient?
 18       A.   Yes.
 19       Q.   And what diagnosis was it?
 20       A.   Acute stress disorder.
 21       Q.   And where is that diagnosis located
 22  within the record if it is?
 23       A.   Bates 16.
 24       Q.   And what page is that or what is that
 25  document?
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 01       A.   I'm sorry, what's the question?
 02       Q.   Bates 16, what is that document?
 03       A.   Oh, I'm sorry, that's the DTREE positive
 04  diagnostic report.
 05       Q.   And what is the significance of that
 06  record within this patient record?
 07       A.   That Doctor Neuhaus concluded that this
 08  patient met the criteria for acute stress
 09  disorder.
 10       Q.   Now, does this -- strike that.  Does this
 11  document appear in Doctor Tiller's records?
 12       A.   Yes.
 13       Q.   Is it the same?
 14       A.   No, the dates are different.
 15       Q.   And how are the dates different?
 16       A.   Doctor Tiller's copy of the DTREE also
 17  has a fax number at the top, so that's another
 18  difference.  Has a fax date at the top.  The fax
 19  date is September 15th, 2003, at 11:28 a.m.  The
 20  report date and time is -- the rating date and
 21  time is 8-26-03, 9:58 and the report date is
 22  9-5-2003 at 12:48.  And Doctor Neuhaus's document
 23  the rating date is 8-26-03, 9:58, so that's the
 24  same, and the report date is 8-26-03, 10:01 which
 25  is three minutes later.
�0434
 01       Q.   So let's talk about the DTREE positive DS
 02  report in Doctor Neuhaus's patient record.  Can
 03  you tell me what the gatekeeper traumatic event
 04  was?
 05       A.   No.
 06       Q.   Is there any information within the
 07  entire patient record that would indicate what the
 08  traumatic event was?
 09       A.   No.
 10       Q.   Is there any information on the MI
 11  Statement that could be used to determine what the
 12  traumatic event was?
 13       A.   No.
 14       Q.   Is there any other information about how
 15  Patient 6 meets the other portions of the
 16  diagnostic criteria for acute stress disorder
 17  located within that patient record?
 18       A.   No.
 19       Q.   Let's take a look at the MI Statement.
 20  What page is it by the way?
 21       A.   Bates 6.
 22       Q.   And what's the significance of that
 23  document --
 24       A.   Well --
 25       Q.   -- within this patient's record?
�0435
 01       A.   Well, there is the more narrative portion
 02  which indicates that this patient had known for
 03  some months that she was pregnant.
 04       Q.   So could the pregnancy be the traumatic
 05  stressor?
 06       A.   By definition no because it would have to
 07  occur within four weeks of the traumatic exposure.
 08  The disorder by definition has to occur within
 09  four weeks of the traumatic exposure.
 10       Q.   Is there any other significant
 11  information within that document?
 12       A.   Yes.  That this patient has extremely
 13  difficult family circumstances.  The family has
 14  been separated.  Sounds like the mom is really
 15  struggling to try to keep her family going.  The
 16  brothers are staying with the grandmother, the
 17  patient and her mother are living with her aunt.
 18  That she is sleeping on the couch.  She says it's
 19  been very rough.  She said that her aunt also has
 20  five kids which implies that she is one of five
 21  children, and she's very clear that money is
 22  extremely tight.  We have to make sure that there
 23  is enough food for everybody which to me implies
 24  certainly that they are extremely poor.  Poor
 25  enough so that they may not have enough food to
�0436
 01  put on the table for everybody.
 02       Q.   So what's the significance of that entry
 03  into the MI Statement?
 04       A.   Well, that indicates extraordinarily
 05  severe environmental stressors -- I shouldn't say
 06  extraordinarily.  Unfortunately it's not that
 07  extraordinary, but very severe environmental
 08  stressors that might also account for any
 09  emotional or psychological symptoms as opposed to
 10  any inherent or innate psychiatric disorder that
 11  would have to be accounted for in a psychiatric
 12  evaluation.
 13       Q.   No.  Is there any discussion of that
 14  within Doctor Neuhaus's patient record other than
 15  found in that MI Statement?
 16       A.   No.
 17       Q.   Any other significant information?
 18       A.   Well, you know, again as in some of the
 19  other records the screen for depression that asks
 20  about the nine symptoms in the depression criteria
 21  of the DSM.  There are a number of responses that
 22  may have to do with the pregnancy or response to
 23  the pregnancy as opposed to a psychiatric
 24  disorder.  So, for example, interest.  I like to
 25  play sports, basketball, softball, track.  Now I'm
�0437
 01  pregnant and when someone calls me up to go do
 02  that I don't feel like it.  Well, that's listed
 03  under interest, but again the question of does
 04  that really indicate a decrease in her interest to
 05  do that or a decrease in her ability to do that
 06  because of her pregnancy.  Guilt.  Yes, I'm
 07  ashamed to go outside and be around friends and
 08  family.  I don't want them to see me like this.  I
 09  feel guilty.  I feel guilty -- it says I feel
 10  guilty about what you did.  I presume she means
 11  what I did.  I don't like myself as much.  So,
 12  again, is that the kind of morbid guilt that you
 13  see associated -- some morbid and often undeserved
 14  or unjustified feelings of guilt that you see
 15  associated with depression, or is that an
 16  appropriate -- maybe not appropriate, but a normal
 17  and expected response to an unwanted pregnancy
 18  that is stressing out her already stressed family
 19  that she is embarrassed about.  I don't want
 20  people to see me like this, i.e., pregnant.
 21  Appetite.  You know, she says that she didn't eat,
 22  she did eat, she doesn't care now anymore.  I'm
 23  eating every two or three hours most of the time
 24  because I'm hungry.  Well, again, third trimester
 25  pregnancy or change in appetite due to a
�0438
 01  psychiatric symptom of increased -- of potentially
 02  depression or anxiety.  So I could go on with some
 03  of these.
 04       Q.   Is there any discussion within Doctor
 05  Neuhaus's patient record about whether these
 06  indicators for depression were addressed?
 07       A.   It does not.
 08       Q.   Would it be important to indicate that
 09  within the patient record?
 10       A.   Well, these are -- these are the symptoms
 11  -- because this is the positive screen these would
 12  hopefully be further addressed in a professional
 13  mental health assessment whether it's by a
 14  psychiatrist, family care doctor, somebody who has
 15  training in -- in clinical training in performing
 16  mental health assessments.
 17       Q.   Why would that need to be addressed?
 18       A.   Because those are the symptoms that she's
 19  -- that have been elicited on a positive screen,
 20  and so when something is elicited on a positive
 21  screen there is an obligation to follow- up and
 22  further develop them.  Okay.  So if you get a TB
 23  test that they give people, right.  If you get a
 24  TB test and it comes up positive and you go to the
 25  doctor they don't just say, oh, it's positive, see
�0439
 01  you next year.  Once it turns up positive you get
 02  evaluated further for whether you might indeed
 03  have active or inactive or had an exposure to
 04  tuberculosis.  The same thing, once you come up
 05  with a positive screen the obligation is to
 06  follow-up on that with a clinical evaluation.
 07       Q.   Let's move to the -- well, first of all,
 08  is there a GAF report in this patient's record?
 09       A.   Yes, there is.
 10       Q.   And where is it located?
 11       A.   Bates 12.
 12       Q.   And what's the rating date and time for
 13  that document?
 14       A.   8-26-03, 10:01.
 15       Q.   And what's the report date and time for
 16  that document?
 17       A.   9-5-03, 12:48.
 18       Q.   Is there a GAF report also within Doctor
 19  Tiller's record?
 20            PRESIDING OFFICER GASCHLER:  Excuse me.
 21  What did you say the report date and time was?
 22       A.   The report date was 9-5-2003, 12:48.
 23            PRESIDING OFFICER GASCHLER:  Counsel, my
 24  --
 25       BY MR. HAYS::
�0440
 01       Q.   That's on -- what page are you reading?
 02       A.   Bates 12.
 03       Q.   Is there another GAF report within Doctor
 04  Neuhaus's record as well?
 05       A.   Yes, there is.
 06       Q.   And what is the rating date and time for
 07  that one?
 08       A.   8-26-2003.
 09       Q.   And the report date and time for that
 10  one?
 11       A.   8-26-2003, 10:02, and the rating date
 12  time is 10:01 --
 13       Q.   Is that --
 14       A.   -- rating time.
 15       Q.   Is there any other information on those
 16  two documents that is any different?
 17       A.   Just the Bates numbers.
 18       Q.   And can you look at the one in Doctor
 19  Tiller's record.
 20       A.   Okay.
 21       Q.   Which one does it match?
 22       A.   The report date is 9-5-03, 12:48 and the
 23  fax number -- well, that's what it matches.
 24       Q.   And back to Bates page 12, what's the GAF
 25  rating for this patient, patient?
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 01       A.   Thirty-five.
 02       Q.   And what's the significance of that
 03  rating for this patient?
 04       A.   Well, Doctor Neuhaus has reached the
 05  conclusion that the patient has presented -- well,
 06  Doctor Neuhaus has pressed yes on and no so that
 07  the computer assigned a rating scale range of 31
 08  to 40 which is consistent with major impairments
 09  in areas such as work, school, family, relations,
 10  judgment, thinking or mood.
 11       Q.   Is there any information within Patient 6
 12  record for Doctor Neuhaus that would support this
 13  rating?
 14       A.   Not information generated by Doctor
 15  Neuhaus.  There is the MI Statement which
 16  potentially could support some of these
 17  statements, but not if they -- the problems that
 18  the patient is primarily complaining of are
 19  related to situational stress and problems in her
 20  environment such as poverty -- poverty.
 21       Q.   And why is that?
 22       A.   Because the GAF report is supposed to be
 23  a reflection of impairment due to psychiatric
 24  symptoms so that an individual with no psychiatric
 25  symptoms who has two broken legs and can't get out
�0442
 01  of bed cannot be given an impairment -- an
 02  impairment rating that indicates that he would
 03  never leave the house all day on the GAF scale
 04  because it's -- although it's true that he never
 05  leaves the house all day and it's also true that
 06  he has significant functional impairment it's not
 07  on the basis of a psychiatric disorder.
 08       Q.   So is there any of that information
 09  contained within Doctor Neuhaus's record?
 10       A.   No.
 11       Q.   So if you consider the information listed
 12  on the DTREE and GAF reports as evidence of Doctor
 13  Neuhaus's performance of an evaluation of a
 14  behavioral or functional impact on Patient 6's
 15  conditions and symptoms do you have an expert
 16  opinion as to whether she met the standard of care
 17  in the performance of that evaluation?
 18       A.   Yes, I do.
 19       Q.   And what is your expert opinion?
 20       A.   That unfortunately she did not.
 21       Q.   Why?
 22       A.   Because her documentation does not
 23  reflect a mental health evaluation, a review of
 24  symptoms, present symptoms, current symptoms,
 25  intensity, frequency, duration, past psychiatric
�0443
 01  history, current psychosocial history, family
 02  history, medical history, a consideration of the
 03  circumstances both from this patient's unfortunate
 04  family circumstances, as well as her unwanted
 05  pregnancy or a mental status examination or a
 06  review of records.
 07       Q.   Now, you spoke about the mental status
 08  examination.  If you consider the information
 09  listed on the DTREE, GAF reports as evidence of
 10  Doctor Neuhaus's performance, of Patient 6's
 11  mental status examination do you have an expert
 12  opinion as to whether she met the standard of care
 13  in her performance of that mental status
 14  examination?
 15       A.   Yes, I do.
 16       Q.   And what is it?
 17       A.   That she did not.
 18       Q.   Why not?
 19       A.   Because of the negative finding that
 20  would be related to a mental status examination
 21  are -- are noted generically by a computer -- by
 22  the computer program, and have no specific
 23  clinical information and the positive -- there are
 24  no -- no clinical findings to support her positive
 25  conclusion of impairment or diagnosis that are
�0444
 01  specific to the patient.
 02       Q.   If you consider the information listed on
 03  the DTREE and GAF reports as evidence of Doctor
 04  Neuhaus's performance of Patient 6 mental health
 05  evaluation, do you have an expert opinion as to
 06  whether she met the standard of care in her
 07  performance of that mental health evaluation?
 08       A.   I do.
 09       Q.   And what is your expert opinion?
 10       A.   She unfortunately did not.
 11       Q.   Why not?
 12       A.   Because again there is no evidence that
 13  there was a review of current or past
 14  symptomatology, medical psychiatric, psychosocial
 15  circumstances, consideration of the effective
 16  pregnancy, and -- and a formal -- formal or
 17  informal mental status exam that covered pertinent
 18  positive as well as negative findings.
 19       Q.   And what would need to be performed in
 20  order to meet the standard of care?
 21       A.   All of those items that I just mentioned
 22  would be part of the standard evaluation, and
 23  again you wouldn't necessarily have to absolutely
 24  have every single item.  But you would have to
 25  have something and -- that resembled or allowed
�0445
 01  you to follow the physician's thinking and
 02  decision making other than these
 03  computer-generated statements which are based on
 04  yes/no input.
 05       Q.   Do you have an expert opinion as to
 06  whether Doctor Neuhaus met the standard of care in
 07  documentation with regards to this patient's
 08  record?
 09       A.   Yes, I do.
 10       Q.   And what is your expert opinion?
 11       A.   That she did not.
 12       Q.   Why is that?
 13       A.   Because computer generated algorithms
 14  with generalized statements, and no specific
 15  clinical information reflecting findings or
 16  conduct to the mental health evaluation don't --
 17  are not the standard for an average mental health
 18  professional or medical practitioner with mental
 19  health assessment training.
 20            MR. HAYS:  Sir, it looks like we're at
 21  4:30.  That is a good stopping point, I'm in
 22  between patients.
 23            PRESIDING OFFICER GASCHLER:  Fine with
 24  me.  Mr. Eye, is that acceptable?
 25            MR. EYE:  No objection to that, Your
�0446
 01  Honor.
 02            PRESIDING OFFICER GASCHLER:  Okay.  Start
 03  tomorrow morning at 8:30 again?
 04            MR. HAYS:  Yes, sir.
 05            MR. EYE:  Yes, sir.
 06            PRESIDING OFFICER GASCHLER:  All right.
 07  Thank you all.
 08            (THEREUPON, the hearing concluded at 4:31
 09  p.m.)
 10  .
 11  .
 12  .
 13  .
 14  .
 15  .
 16  .
 17  .
 18  .
 19  .
 20  .
 21  .
 22  .
 23  .
 24  .
 25  .
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        01                      PRESIDING OFFICER GASCHLER:  All right.
        02            We're back on the record.  Mr. Hays.
        03                 DIRECT-EXAMINATION (cont.)
        04                 BY MR. HAYS:  Yes, sir.  And for Exhibit 67
        05            that there is a question of whether we gave it
        06            over in production.  We have the notice of service
        07            of position, it was the third document production
        08            dated July 12th, 2011, it's Bates stamped Neuhaus
        09            2164 to Neuhaus 2245 and 2164 falls -- or 2179
        10            falls within that portion.
        11                      MR. EYE:  We'll withdraw our objection on
        12            that basis, Your Honor.
        13                      PRESIDING OFFICER GASCHLER:  And that was
        14            which number?
        15                      MR. EYE:  67.
        16                      PRESIDING OFFICER GASCHLER:  Thank you.
        17                      MR. HAYS:  Thank you.
        18                      PRESIDING OFFICER GASCHLER:  67 is
        19            admitted.
        20                 BY MR. HAYS::
        21                 Q.   Doctor Gold, let's talk about Patient No.
        22            1.  Do you have your expert report in front of you
        23            for Patient No. 1.
        24                 A.   I assume I do, but you're going to have
        25            to tell me which.
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        01                 Q.   It will be in the thicker one right
        02            there.  And your reports start around 67.
        03                 A.   I have it.
        04                 Q.   Do you have Doctor Neuhaus's patient
        05            record for that also?  It will be in the little
        06            binder.
        07                 A.   Yes.
        08                 Q.   And Doctor Tiller's record?
        09                      THE REPORTER:  And doctor?
        10                 BY MR. HAYS::
        11                 Q.   Tiller's record.
        12                      MR. EYE:  Your Honor, may I remove my
        13            jacket?
        14                      PRESIDING OFFICER GASCHLER:  Absolutely.
        15                      MR. EYE:  It's stuffy in here this
        16            morning.
        17                      PRESIDING OFFICER GASCHLER:  Yes.  Make
        18            yourself as comfortable as you can.
        19                 BY MR. HAYS::
        20                 Q.   Can you tell us which exhibits numbers
        21            that you have open?
        22                 A.   My report is Exhibit 68.  Doctor
        23            Neuhaus's records are Exhibit 23 and Doctor
        24            Tiller's records are Exhibit 34.
        25                 Q.   From your review of the patient records
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        01            can you please describe Patient 1?
        02                 A.   Patient 1 is a 14-year-old single white
        03            female from New York, pregnant by consensual
        04            intercourse, who was 26 plus weeks pregnant at the
        05            time of the evaluation.
        06                 Q.   How many pages consist of Patient 1's
        07            records for Doctor Neuhaus?
        08                 A.   Six pages.
        09                 Q.   Without being told that patient record
        10            came from Doctor Neuhaus would it be possible for
        11            you to determine who the physician's record is?
        12                 A.   No.
        13                 Q.   Why is that?
        14                 A.   Because there is no identification of
        15            Doctor Neuhaus in this record other than a typed
        16            name on one of the disclosure -- one or -- let me
        17            just double check.  One -- one of the -- on the
        18            authorization to disclose protected health
        19            information form and it's typed in and it could be
        20            from -- it could be from anybody's record but it
        21            has Doctor Neuhaus's name typed into it.  On this
        22            basis alone you would not assume that you're
        23            looking at a record from a specific doctor.
        24                 Q.   Why is that?
        25                 A.   Because doctors copy information from
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        01            other doctor's files on a regular basis.  There is
        02            information from doctors -- Doctor Tiller's file
        03            in here.  It -- this could have been a copy
        04            document.  There is no signature, there is nothing
        05            personal on there to indicate that this is Doctor
        06            Neuhaus's file generated by Doctor Neuhaus, signed
        07            by Doctor Neuhaus and it's an administrative form,
        08            not a -- not a medical record form per se.
        09                 Q.   Now, you testified yesterday about
        10            reviewing other physicians records.  In your
        11            experience from that how have you been able to
        12            determine whose physician records that patient --
        13            that the file that you reviewed was?
        14                 A.   Well, it says it's licensee No. 2's file
        15            and licensee No. 2 --
        16                 Q.   No, in general.  From your review of
        17            other physicians records --
        18                 A.   Oh.
        19                 Q.   -- how are you able to determine whether
        20            or whose physicians records those were?
        21                 A.   Usually there is identifying information
        22            in multiple places and if there isn't even in the
        23            absence of identifying physician information,
        24            there is handwriting and you can infer from the
        25            handwriting and the doctor's signature whose

�  00255
        01            document it is.  It's a personal document clearly
        02            generated by the person whose written -- it's a
        03            document clearly generated by the person whose
        04            handwriting it is, and you can kind of match up
        05            handwriting even if you can't read the name at the
        06            bottom.  But there is something in the file that
        07            indicates that this is doctor so and so's file.
        08            Either a signature, letters, medical records that
        09            are generated by doctor -- which ever doctor it
        10            is.
        11                 Q.   Can you tell from the patient's record
        12            when the patient's appointment date and time was
        13            with Doctor Neuhaus?
        14                 A.   No, you cannot.
        15                 Q.   Do you know whether Doctor Neuhaus came
        16            to a diagnosis for this patient?
        17                 A.   Yes, I do.
        18                 Q.   And how do you know that?
        19                 A.   I -- based on the DTREE report Bates No.
        20            4 there is a DTREE positive diagnosis report.
        21                 Q.   And what was the diagnosis for Patient 1?
        22                 A.   Anxiety disorder not otherwise specified.
        23                 Q.   Is that what it says on the paper?
        24                 A.   Yes.  It says it twice.
        25                 Q.   Does it say not otherwise specified?
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        01                 A.   Oh, I'm sorry.  No, NOS is the
        02            abbreviation, but it stands for not otherwise
        03            specified.  I apologize.
        04                 Q.   What is the criteria for diagnosing an
        05            anxiety disorder NO -- or otherwise --
        06                      THE REPORTER:  I'm sorry, what is the?
        07                 BY MR. HAYS::
        08                 Q.   Criteria for diagnosing an anxiety
        09            disorder NOS?
        10                 A.   Those criteria are listed in the DSM and
        11            I would rather look at that than try to recite
        12            them from memory.  Is that --
        13                 Q.   Would the DSM aid you in --
        14                 A.   Yes.
        15                 Q.   -- describing the diagnosis criteria?
        16                 A.   Yes.
        17                 Q.   Where is it located at?
        18                 A.   Page 484.
        19                      MR. EYE:  Is that marked on -- is that
        20            marked as an exhibit, Doctor?  Is there an exhibit
        21            sticker on that somewhere?
        22                      THE WITNESS:  No, I don't see one.
        23                      MR. EYE:  All right.  I think we admitted
        24            it yesterday, didn't we?
        25                      MR. HAYS:  The entire DSM?
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        01                      MR. EYE:  No.  I beg your pardon, never
        02            mind.
        03                      THE WITNESS:  Okay.
        04                      THE REPORTER:  I need to interrupt.  Can
        05            we go off the record for a minute.
        06                      (THEREUPON, a recess was taken.)
        07                      MR. HAYS:  May I approach, sir.
        08                      PRESIDING OFFICER GASCHLER:  (Nods head.)
        09                      MR. HAYS:  I have a copy of a one-page
        10            document to opposing counsel and a one-page
        11            document to the hearing officer and I'm handing
        12            the copy of exhibit marked 89 for identification.
        13                 BY MR. HAYS::
        14                 Q.   Doctor Gold, is that a copy of the
        15            patient you were just looking at?
        16                 A.   Yes, it is.
        17                 Q.   Is that a true and accurate
        18            representation of that page?
        19                 A.   Yes, it is.
        20                      MR. HAYS:  And I move to admit that
        21            exhibit.
        22                      MR. EYE:  No objection.
        23                      PRESIDING OFFICER GASCHLER:  89 admitted.
        24                 BY MR. HAYS::
        25                 Q.   Could you explain what the criteria is
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        01            for diagnosing anxiety disorder NOS?
        02                 A.   Anxiety disorder NOS is a diagnosis of
        03            exclusion.  It basically means that the individual
        04            has prominent anxiety, but doesn't meet the
        05            criteria for any other anxiety diagnosis.  It says
        06            criteria not met for either specific mood disorder
        07            or a specific anxiety disorder.
        08                 Q.   What's that mean?
        09                 A.   It means that the person is anxious
        10            enough that the clinician believes that the person
        11            is anxious enough to warrant a psychiatric
        12            diagnosis meaning that the anxiety is that --
        13            beyond that of normal situational anxiety and has
        14            reached a level that you would consider it
        15            pathological in some way but can't fit into the
        16            criteria of any other mood or anxiety diagnosis,
        17            and then there are some other exclusionary
        18            criteria.  Can't determine whether it's primary or
        19            substance induced.  In other words, the person is
        20            very anxious, more than very anxious,
        21            pathologically anxious, but it doesn't fit the
        22            criteria for any other diagnosis and it's not
        23            clear why they're so anxious.
        24                 Q.   And you testified that this diagnosis was
        25            documented on the DTREE reports, so let's turn to
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        01            that page.  What page is that within the record?
        02                 A.   Bates four.
        03                 Q.   And it looks like it has a number on it.
        04            What does that number indicate?
        05                 A.   300.00 all diag -- all the diagnoses in
        06            the DSM have a numerical code associated with
        07            them.  The numerical code for anxiety disorder NOS
        08            is 300.00.
        09                 Q.   And does that report indicate when a
        10            rating occurred?
        11                 A.   It says the rating occurred on 7-21-2003.
        12                 Q.   Does it give --
        13                 A.   At 1427.
        14                 Q.   What about a report date and time?
        15                 A.   7-21-2003, 1431.
        16                 Q.   So how many minutes did it take to create
        17            this report?
        18                 A.   Apparently four minutes.
        19                 Q.   Looking at this DTREE report can you
        20            determine why there is no other documentation
        21            other than the diagnosis on it?
        22                 A.   Looking at the report, no.
        23                 Q.   What -- what about your review of how the
        24            DTREE program works?
        25                 A.   Well, because this is a diagnosis of
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        01            exclusion and it would list the positive findings
        02            there really are no positive findings in a
        03            diagnosis of exclusion.  Everything has been
        04            excluded, this is sort of the last thing that if
        05            you put down -- if you answer yes to the anxiety
        06            questions but you can't answer -- in the DTREE but
        07            you can answer yes to some of the other specific
        08            criterion you'll end up with a report, I believe,
        09            that doesn't list anything positive as a finding
        10            because it's a diagnosis of exclusion.
        11                 Q.   And diagnosing anxiety disorder NOS would
        12            you have to assume the fact that this patient was
        13            pregnant?
        14                 A.   Certainly.
        15                 Q.   Why?
        16                 A.   Well, because, you know, she's 14 or 15
        17            -- 14-year-old young girl traveling from New York,
        18            presumably with a parent with an unwanted
        19            pregnancy in the third trimester is undoubtedly
        20            going to be acutely distressed.  Whether that
        21            distress is a separate psychiatric disorder or is
        22            related to the distress of her circumstances would
        23            have to be a clinical consideration and assigning
        24            a psychiatric diagnosis.
        25                 Q.   Are there any other reports within that
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        01            patient record?
        02                 A.   There is a GAF report.
        03                 Q.   Let's take a look at that.  What page is
        04            that --
        05                 A.   That.
        06                 Q.   -- report located on?
        07                 A.   I'm sorry, that's Bates 5.
        08                 Q.   Does it indicate a rating date and time?
        09                 A.   Yes.
        10                 Q.   And what is the rating date and time?
        11                 A.   7-21-2003, 1431.
        12                 Q.   What about a report date and time?
        13                 A.   Same date 1433.
        14                 Q.   And how long did it take to create this
        15            report?
        16                 A.   Three minutes -- I'm sorry, two minutes.
        17            I'm not good at math questions.
        18                 Q.   Now let's talk about some of the
        19            information that's on the GAF.  Does it have a
        20            rating on it?
        21                 A.   Yes, it does.
        22                 Q.   And what is the rating?
        23                 A.   Forty-five.
        24                 Q.   What does a rating of 45 mean?
        25                 A.   Well, broadly and generically speaking a
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        01            rating of 45 is exactly -- is defined exactly in
        02            the GAF scale which is what is defined -- which is
        03            what's printed here on the paper which is that the
        04            patient has presented with serious impairment and
        05            social occupational or school functioning.
        06                 Q.   And you spoke about a GAF scale located
        07            within the DSM, do you know where that's located?
        08                 A.   Yes.  Page 34 is the actual scale.
        09                 Q.   And can you describe the GAF scale?
        10                 A.   Well, GAF scale is a rating scale that
        11            was developed and operationalized for use by
        12            clinicians in order to communicate information
        13            about a person's level of severity of symptoms or
        14            functioning.  The GAF as used in this computer
        15            report specifies that it's used only for level of
        16            functioning and not for severity of symptoms.  So
        17            I'm not going to talk about the severity of
        18            symptom parts.  The severity of symptoms -- I'm
        19            sorry, the assessment of functioning is a number
        20            that's useful for a variety of reasons.  It's
        21            useful in understanding how somebody -- the rating
        22            that's assigned their functioning at the moment of
        23            evaluation.  If you can assign a number, for
        24            example, for the past -- a highest in the past
        25            year which is often suggested you can tell if
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        01            there has been a change in that person's
        02            functioning.  If you're providing treatment and
        03            you continue to assess the GAF, you can determine
        04            whether that person may or may not be improving to
        05            some degree based on their GAF score.  If a person
        06            has a low GAF score today but that has been --
        07            that score is their baseline as demonstrated by
        08            years of history, then there has been no change
        09            and that tells you one thing.  Whereas, if a
        10            person was 100 a year ago and now they're 10, that
        11            tells you something else. So there -- there is a
        12            variety uses of the GAF score.  Well, let's take a
        13            look at some of the specifics things that are on
        14            the GAF report.
        15                 Q.   What's the first entry into the report?
        16                 A.   The first entry starts with the basic
        17            criteria, again general criteria for a range of
        18            one to 10 and indicates that those criteria have
        19            not been met.  So it says the patient has not been
        20            suicidal or in danger of intentionally hurting
        21            herself.
        22                 Q.   Is there a positive finding on this
        23            report?
        24                 A.   No.  Well, other than the -- other than
        25            the general statement stating why it's in the
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        01            range of 41 to 50.
        02                 Q.   And what's that statement?
        03                 A.   Presented with serious impairment and
        04            social occupational or school functioning.
        05                 Q.   So what's that mean?
        06                 A.   Well, that's a -- that's a conclusion,
        07            that's not data.  It's -- that's the conclusion,
        08            but it doesn't have any specific data about this
        09            patient.  That finding would be the same for any
        10            patient who scored -- that sentence would apply to
        11            any patient who was deemed to score in the 41 to
        12            50 range.
        13                 Q.   So what is that entry telling you about
        14            this patient?
        15                 A.   Not -- nothing that I -- only that the
        16            clinician -- assuming it was a clinician who
        17            produced it, only that the clinician who produced
        18            it for some reason felt that that score was
        19            appropriate.
        20                 Q.   And you mentioned that there was other
        21            negative entries or finding on that?
        22                 A.   Yes.  All of the neg -- all of the
        23            negative findings up to the 41 to 50 range are
        24            listed as negative findings.  So all the one to 10
        25            negative findings, the 11 to 20 negative finding
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        01            --
        02                      THE REPORTER:  I'm sorry, all of the?
        03                 A.   I'm sorry.  One to 10 -- one through 10,
        04            all of the 11 through 20, all of the 21 through
        05            30, and all of the 31 through 40.
        06                 BY MR. HAYS::
        07                 Q.   So what is that information telling you?
        08                 A.   Well --
        09                      MR. EYE:  Objection, I think it's asked
        10            already and I presume it's already answered.
        11                      MR. HAYS:  I asked about the positive
        12            findings, not the negative findings.
        13                      MR. EYE:  No.  Your question was what
        14            does that tell the physician -- witness and I
        15            believe she answered it.
        16                      PRESIDING OFFICER GASCHLER:  I don't
        17            recall that she did.  Now I may be wrong.
        18                      MR. EYE:  I could be mistaken as well,
        19            but that was my recollection that she was already
        20            asked that question.
        21                      PRESIDING OFFICER GASCHLER:  Objection
        22            overruled.
        23                 A.   Okay.  Certainly these negative findings
        24            tell you what the clinician believes or found was
        25            not present.  So one could say there is no
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        01            evidence -- this clinician did not find evidence
        02            of suicidality or intentional -- the intent to
        03            intentionally harm herself.  The clinician did not
        04            find that the patient was not violent.  That the
        05            patient's judgment has not been significantly
        06            impaired or that the patient has not had a problem
        07            maintaining minimal personal hygiene.  So it tells
        08            you in that sense what was not found, and what was
        09            not found are significant findings, they just
        10            don't tell you what was found.
        11                 Q.   So in your opinion would this GAF report
        12            substantiate a basis for the determination of the
        13            GAF rating of 45?
        14                 A.   No.
        15                 Q.   Why not?
        16                 A.   Because there are no positive finding.
        17            There is just a generic statement that is listed
        18            verbatim from the DSM about what a finding in the
        19            range of 41 to 50 is, but it doesn't say why the
        20            clinician felt that this patient had serious
        21            impairment, and it doesn't -- and -- and the
        22            statement says social, occupational or school
        23            functioning.  In a 14 year old it's unlikely that
        24            occupation is a consideration so it would be
        25            social or school functioning.  And again it's

�  00267
        01            supposed to be only due to -- it's not supposed to
        02            be due to a mental or environment consideration
        03            and it's impossible to tell from this document
        04            whether that was taken into account.
        05                 Q.   Is there any other information that is
        06            located within Doctor Neuhaus's record that would
        07            be a basis for a determination of the GAF rating
        08            of 45?
        09                 A.   No.
        10                 Q.   Could the information from the GAF report
        11            be used to substantiate the diagnosis of anxiety
        12            disorder NOS?
        13                 A.   No.
        14                 Q.   Why not?
        15                 A.   Because no -- no GAF scores correlated
        16            with any psychiatric diagnosis, and no psychiatric
        17            diagnosis is correlated with any GAF score.
        18                 Q.   Why is that?
        19                 A.   Because you can have someone who has any
        20            diagnosis and their level of functioning depending
        21            on their symptoms, their support, their
        22            environment may be quite high or quite low.  So to
        23            give you an example you can have someone with a
        24            diagnosis of major depression who has a very high
        25            GAF because they're being treated and they're in
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        01            therapy and they're developing coping skills and
        02            they're able to work and they're able to function
        03            within social milieus, et cetera.  Okay?  Or you
        04            may have someone with major depression who is
        05            acutely suicidal and unable to get out of bed and
        06            has minimal hygiene who would have a very low GAF.
        07            So the diagnosis and the impairment -- level of
        08            impairment are not joined in any way.
        09                 Q.   Do you know how Doctor Neuhaus was using
        10            the information contained within this report?
        11                 A.   Well, Doctor Neuhaus testified that she
        12            was using these reports to document her
        13            evaluation.
        14                 Q.   Can you tell us where she testified to
        15            that?  And first by reports, what do you mean by
        16            the report?
        17                 A.   The DTREE report and the GAF report.
        18            Page 22 of Doctor Neuhaus's testimony in Doctor
        19            Tiller's trial.
        20                 Q.   Would you like to see it?
        21                 A.   Yes.  Can you tell me where that is?
        22                 Q.   It's in the big binder.
        23                 A.   Okay.
        24                 Q.   And when you look at that it's broken
        25            down in sections, so.
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        01                      DR. NEUHAUS:  What page is it?
        02                 A.   I'll find it.  It's from March 24th, '09,
        03            so I have to find March 24th.  There.  Okay.  It's
        04            -- it's March 24th, '09.  There is a number at the
        05            top, does that help?
        06                 BY MR. HAYS::
        07                 Q.   Yes.
        08                 A.   On Neuhaus 1036.
        09                      MR. EYE:  1036?
        10                      THE WITNESS:  Yes.
        11                      MR. EYE:  Thank you.
        12                 BY MR. HAYS::
        13                 Q.   And what did she testify to exactly?
        14                 A.   What she stated was -- I'm sorry.  This
        15            is in regard to the software program generally so
        16            that would include the DTREE and the GAF modules
        17            that she used it to, quote, be able to record all
        18            of the information quickly and readily and
        19            thoroughly.
        20                 Q.   And that was for all of her patients?
        21                      MR. EYE:  Objection.  Now calls for the
        22            witness to speculate, I guess.  I mean unless she
        23            knows.
        24                      PRESIDING OFFICER GASCHLER:  Are you
        25            saying all patients of Doctor Neuhaus or all
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        01            patients in the review here?
        02                      MR. HAYS:  Well --
        03                      MR. EYE:  That's my question.
        04                      MR. HAYS:  All patients anywhere because
        05            she has testified generally about how she used the
        06            program.
        07                      MR. EYE:  Well, then I'm going to object
        08            because I don't think that this witness has
        09            reviewed all of Doctor Neuhaus's charts for all of
        10            the patients that she ever treated in this regard.
        11                      MR. HAYS:  Doctor Neuhaus testified
        12            generally to that.
        13                      MR. EYE:  Well --
        14                      MR. HAYS:  And that was a quote that she
        15            testified to.
        16                      MR. EYE:  Well, then the transcript can
        17            speak for itself.
        18                      PRESIDING OFFICER GASCHLER:  The
        19            transcript wasn't admitted.
        20                      MR. EYE:  Well, she just read from it.
        21                      MR. HAYS:  Then I move to admit that
        22            portion of the transcript.
        23                      MR. EYE:  I object.  She just read from
        24            the transcript and the transcript speaks for
        25            itself.
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        01                      PRESIDING OFFICER GASCHLER:  Objection
        02            sustained.  Rephrase your question if you want to
        03            know from these cases.
        04                 BY MR. HAYS::
        05                 Q.   Is that how she used the DTREE and the
        06            GAF report in these cases?
        07                 A.   My understanding is that that's how she
        08            used the computer software.  Once she started
        09            using computer software and apparently there was
        10            computer software used in all of these cases,
        11            except I think possibly one where not even the
        12            reports are in the file.
        13                 Q.   So if you consider that information
        14            listed on the DTREE and the GAF report as evidence
        15            of Doctor Neuhaus's performance and evaluation of
        16            Patient 1's behavioral or functional impact of the
        17            patient's condition and symptoms, do you have an
        18            expert opinion as to whether she met the standard
        19            in the performance of that evaluation?
        20                 A.   My -- yes.
        21                 Q.   And what is your expert opinion?
        22                 A.   I would regretfully say that she did not
        23            meet the standard of care based on the
        24            documentation.
        25                 Q.   Why is that?
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        01                 A.   Because there is no data generated by
        02            Doctor Neuhaus or in Doctor Neuhaus's file in this
        03            case that indicates that any specific evaluation
        04            was performed by Doctor Neuhaus.  There is simply
        05            no specific symptom data, findings data.  There
        06            are simply conclusory statements without data upon
        07            which one would base such infor -- such a
        08            conclusion.
        09                 Q.   So what would have been needed to be
        10            performed on Patient 1 to meet the standard of
        11            care in evaluating their functional impact?
        12                 A.   You would need to have a formal or
        13            informal mental health evaluation that included a
        14            mental status examination again either formally or
        15            informally, and the positive findings of those
        16            evaluations, as well as the negative findings
        17            would need to be listed.  And, again, you would
        18            want to know that Doctor Neuhaus had done that
        19            herself or in conjunction with a mental health
        20            professionally trained individual.  There isn't
        21            even a signature on any of these documents to show
        22            that Doctor Neuhaus took responsibility or owned
        23            them.
        24                 Q.   And you mentioned -- mentioned a mental
        25            status examination.  So if you consider the
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        01            information listed on the DTREE and the GAF report
        02            as evidence of Doctor Neuhaus's performance of a
        03            Patient 1's Mental status examination, do you have
        04            an expert opinion as to whether the standard of
        05            care was met in her performance of that mental
        06            status examination?
        07                 A.   Yes.
        08                 Q.   And what is your expert opinion?
        09                 A.   I would regretfully again say it didn't
        10            meet the standard of care.
        11                 Q.   Why is that?
        12                 A.   Because again there is evidence of some
        13            basic information that of course is important such
        14            as whether the patient is suicidal, whether she
        15            can maintain her personal hygiene, but a mental
        16            status examination has to include more than that
        17            and it has to -- it has to include a number of
        18            other items and those are not documented.
        19                 Q.   So what would have been needed to be
        20            performed to meet the standard of care for Patient
        21            1 in a mental health -- in a mental status
        22            examination?
        23                 A.   Well, again a mental status examination
        24            is a standard directed examination.  You know, as
        25            Doctor Neuhaus stated in her own testimony it's a

�  00274
        01            standard directed examination, and documentation
        02            of even the negative findings that the question
        03            was asked and answered in the negative, as well as
        04            the positive.  So there are some negative
        05            findings.  But, for example, to just generically
        06            say impaired judgment without any clinical data
        07            doesn't indicate that the questions were asked to
        08            determine how -- to determine how that patient's
        09            judgment was impaired and why the clinician came
        10            to that conclusion.
        11                 Q.   Now, you also spoke about a mental health
        12            evaluation, so if you consider the information
        13            listed on the DTREE and GAF reports of evidence of
        14            Doctor Neuhaus's performance of Patient 1's mental
        15            health evaluation, do you have an expert opinion
        16            as to whether the standard of care was met in
        17            regards to her performance of a mental health
        18            evaluation for Patient 1?
        19                 A.   Yes.
        20                 Q.   And what is that?
        21                 A.   Again regretfully it does not meet the
        22            standard of care.
        23                 Q.   Why?
        24                 A.   Because a mental health evaluation
        25            consists of a comprehensive current and past
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        01            history, multiple factors related to the patient,
        02            patient's family, patient circumstances, medical
        03            history as I think we discussed yesterday, and
        04            there is no evidence of any of that.
        05                 Q.   Do you have an expert opinion as to
        06            whether Doctor Neuhaus met the standard of care in
        07            documentation with regards to this patient record?
        08                 A.   Yes.
        09                 Q.   And what is your expert opinion?
        10                 A.   Sadly she does not.
        11                 Q.   Why?
        12                 A.   Because the -- the primary reason is that
        13            there is no data in this record specific to this
        14            patient.  There is computer printout listing
        15            almost verbatim statements from the DSM that are
        16            based on a yes or no computer program, but no
        17            personal information about this patient or the
        18            bases for Doctor Neuhaus's conclusions on those
        19            computer reports.  And in addition there are other
        20            things such as you can't determine when the date
        21            of her appointment was, you can't determine how --
        22            what sources of -- if any of information Doctor
        23            Neuhaus relied upon if there were other -- if
        24            there was other information that led her to these
        25            conclusions it's not in her file.
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        01                 Q.   Now, you spoke about the information
        02            contained in her records were verbatim from the
        03            DSM?
        04                 A.   Yes.
        05                 Q.   Can you -- where did it come from in the
        06            DSM?
        07                 A.   The DSM -- well, the -- well, the anxiety
        08            disorder NOS there is nothing really listed
        09            besides the diagnosis and the code.  The GAF,
        10            those statements under each range of functioning
        11            are almost if not exactly then almost verbatim
        12            quotes from the GAF rating scale.  They're generic
        13            statements.
        14                 Q.   And do you know which page that scale is
        15            on?
        16                 A.   Yes, page 34.
        17                 Q.   I'm handing a one-page document to
        18            opposing counsel, a working copy to the presiding
        19            officer, and the original Exhibit No. 90 to the
        20            witness.  Can you describe what that is?
        21                 A.   Yes.  That's a copy of page 34 of the
        22            DSM.
        23                 Q.   Is it a true and accurate representation
        24            of the page in the DSM?
        25                 A.   Yes, it is.
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        01                      MR. HAYS:  I move to admit that page.
        02                      MR. EYE:  No objection.
        03                      PRESIDING OFFICER GASCHLER:  Admitted.
        04            Thank you.
        05                 BY MR. HAYS::
        06                 Q.   Can you indicate where the verbatim
        07            language is?
        08                 A.   So if you look at the GAF rating of 45
        09            and on Doctor Neuhaus on the GAF report Bates 5.
        10            It says the patient has presented with serious
        11            impairment in social, occupational or school
        12            functioning.  And under -- if you look at page 34,
        13            and again we noted that this computer program did
        14            not include severity of symptoms in the GAF scale,
        15            it was only functioning. So it says any serious
        16            impairment in social, occupational or school
        17            functioning, so it's almost a verbatim statement.
        18            And then if you look at the other ones they are
        19            paraphrased or verbatim.  So if you look, for
        20            example, on the range of one to 10 is not met
        21            because the patient has been able to maintain
        22            personal hygiene.  If you look under one to 10 on
        23            page 34 it says persistent inability to maintain
        24            minimum personal hygiene.  So -- so the people who
        25            -- who wrote the DSM and included this wrote this
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        01            computer program so it's understandable that the
        02            language they would be using is almost identical
        03            or based on the language in the DSM.  But it
        04            doesn't -- a negative finding is a negative
        05            finding.  If someone can maintain minimal personal
        06            hygiene you don't have to say usually too much
        07            more than that, but if there is a positive finding
        08            such as impairment in judgment this does not tell
        09            you what that is.
        10                 Q.   What would make Doctor Neuhaus's
        11            documentation or what -- strike that.  What would
        12            make Doctor Neuhaus's GAF and DTREE report reflect
        13            adequate documentation of a mental health
        14            evaluation?
        15                 A.   Well, you could use these as mnemonic
        16            devices to prompt you through your evaluation,
        17            that would not be of itself a problem.  But when
        18            you have positive or pertinent negative findings
        19            you would need to document those as well in a way
        20            that indicates that those questions have been
        21            specifically asked and answered of the patient and
        22            not simply responded yes or no to a computer
        23            program.
        24                 Q.   Does Doctor Tiller have a document -- a
        25            mental health -- does Doctor Tiller document
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        01            mental health evaluations for Patient 1 in his
        02            medical records?
        03                 A.   Yes, he does.
        04                 Q.   And can you tell us what page that's on?
        05                 A.   Which exhibit is it?
        06                 Q.   It's going to be the larger notebook?
        07                 A.   Oh, okay.
        08                 Q.   Or the other large notebook and those are
        09            just Doctor Tiller's records.
        10                 A.   Oh, here it is.  Okay.  It's Exhibit 34,
        11            Bates No. 2.
        12                 Q.   So let's take a look at that.  Is it
        13            different than Doctor Neuhaus's documentation?
        14                 A.   Yes, it is.
        15                 Q.   How?
        16                 A.   It is not computer generated.  It's
        17            signed by Doctor Tiller.  It uses a multi-axial
        18            five code diagnostic system as the DSM -- as we
        19            went through yesterday on the DSM.  It includes
        20            recognition that there is an unwanted pregnancy as
        21            well as some other codes including sexual abuse of
        22            a child, illegitimate pregnancy.  So he's clearly
        23            factoring in the psychosocial circumstances
        24            involved, and he has at the bottom as well as at
        25            the top there is specific clinical information
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        01            about this specific patient.  You can understand
        02            or tell from these notes that he's actually talked
        03            to the patient.  There are quotes from the
        04            patient.  For example, she is quote -- she is
        05            extremely, quote, stressed out, unquote.  And at
        06            the bottom in his own handwriting he has put in
        07            more details that were not included in the typed
        08            portion of the letter, and he signed that as well
        09            so that you would know that he's the one that put
        10            that handwritten addendum on to this typed piece
        11            of paper.
        12                 Q.   Have you seen that format before?
        13                 A.   The -- I'm sorry, which format?
        14                 Q.   The format that he uses to -- for
        15            documentation?
        16                 A.   Yes.  I mean different people use
        17            different formats but this -- this would be, yes,
        18            this is a type of format.
        19                 Q.   Does -- does that document meet the
        20            standard of care?
        21                 A.   I would say that it does.
        22                 Q.   And we're going to move on to Patient 2,
        23            do you need a break?
        24                 A.   And can I just clarify?
        25                 Q.   Go ahead.
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        01                 A.   Okay.  It meets the standard of care.
        02            People -- doctors may disagree about the
        03            conclusion that someone reaches in regard to
        04            diagnosis or in regard to GAF number or, et
        05            cetera.  But it meets the standard of care because
        06            it indicates that he went through a process, that
        07            at least minimally, comprises a mental health
        08            evaluation and he documents it in a way that you
        09            can follow his thinking even if you don't agree
        10            with his conclusion and so that's why it meets the
        11            standard of care.
        12                      MR. HAYS:  And we've been going for a
        13            little bit, do you need a break?
        14                      THE WITNESS:  No, I'm good.
        15                 BY MR. HAYS::
        16                 Q.   Well, let's move on to Patient 2.  Do you
        17            have your expert report for Patient 2 in front of
        18            you?
        19                 A.   Yes.
        20                 Q.   Can you tell us the exhibit number?
        21                 A.   Exhibit 69.
        22                 Q.   And do you have Doctor Neuhaus's record
        23            for Patient No. 2?
        24                 A.   Yes.
        25                 Q.   And what exhibit number is that?
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        01                 A.   Exhibit 24.
        02                 Q.   Do you have Doctor Tiller's record for
        03            Patient No. 2 in front of you?
        04                 A.   Yes.
        05                 Q.   And what exhibit number is it?
        06                 A.   Exhibit 35.
        07                 Q.   From your review of the records can you
        08            please describe Patient 2?
        09                 A.   Patient 2 is a 10-year-old incest rape
        10            victim from California who became pregnant as a
        11            result of rape incest and sexual assault when she
        12            was nine years old.  And at the time of her
        13            evaluation she was 28, almost 29 weeks pregnant.
        14                 Q.   How many pages consist of Patient 2's
        15            records for Doctor Neuhaus?
        16                 A.   Seven.
        17                 Q.   And without being told who that record
        18            came from could you determine who the physician
        19            was?
        20                 A.   No.
        21                 Q.   Why is that?
        22                 A.   There is no information in this chart,
        23            signatures or handwritten that indicate that any
        24            of these documents were generated by Doctor
        25            Neuhaus.
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        01                 Q.   Can you tell from the patient record what
        02            the date and time of the patient's appointment was
        03            by Doctor Neuhaus?
        04                 A.   No.
        05                 Q.   Why is that?
        06                 A.   Because it's -- the only date and time
        07            that's documented comes from the intake form for
        08            Doctor Tiller's clinic, and based on a review of
        09            both Doctor Neuhaus and Doctor Tiller's records
        10            that seems to reflect the time of the appointment
        11            at Doctor Tiller's clinic.  It does not reflect
        12            the time of the appointment with Doctor Neuhaus or
        13            date.
        14                 Q.   Do you know whether Doctor Neuhaus came
        15            to a diagnosis for this patient?
        16                 A.   Yes, she did.
        17                 Q.   And how do you know that?
        18                 A.   There is a DTREE diagnostic report in
        19            this chart.
        20                 Q.   What was the diagnosis for Patient 2?
        21                 A.   Major depressive disorder, single
        22            episode, severe without psychotic features.
        23                 Q.   What does that diagnosis mean?
        24                 A.   Well, it means that Doctor Neuhaus
        25            believed and entered the data to indicate that she
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        01            believed or found that this patient met the
        02            criteria -- the DSM criteria for this diagnosis.
        03                 Q.   What's a diagnosis -- the diagnostic
        04            criteria for major depressive disorder, single
        05            episode, severe (inaudible) --
        06                      THE REPORTER:  I'm sorry.
        07                 BY MR. HAYS::
        08                 Q.   What is the diagnostic criteria for major
        09            depressive disorder, comma, single episode, comma,
        10            severe without psychotic features?
        11                 A.   I would need to refer to the DSM to be
        12            specific and not misquote.
        13                 Q.   Do you know what page that's on in the
        14            DSM?
        15                 A.   Page 375 and 376, but also page 356.
        16                 Q.   What is page 356?
        17                 A.   356 is the criteria for a major
        18            depressive episode.
        19                 Q.   And what is 35 -- 375 and 376?
        20                 A.   Those are the criteria for major
        21            depressive disorder.  I'm sorry, it will be 375.
        22            Major depressive disorder, single episode is on
        23            375.
        24                      MR. HAYS:  Handing a two-page document to
        25            opposing counsel and handing a two-page document
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        01            to the presiding officer and the original two page
        02            document marked for identification Exhibit No. 91.
        03                      MR. EYE:  Can you tell me exhibit number
        04            what?
        05                      MR. HAYS:  Number 91.
        06                 BY MR. HAYS::
        07                 Q.   Can you tell me what those two documents
        08            are?
        09                 A.   They are -- the first is a copy of page
        10            356 and the second is a copy of page 375.
        11                 Q.   Are they a true and accurate
        12            representation of the pages contained within the
        13            DSM?
        14                 A.   Yes.
        15                      MR. HAYS:  I move to admit those two
        16            pages.
        17                      MR. EYE:  No objection.
        18                      PRESIDING OFFICER GASCHLER:  They will be
        19            admitted.
        20                 BY MR. HAYS::
        21                 Q.   So can you tell us what the diagnostic
        22            criteria for major depressive disorder, single
        23            episode, severe without psychotic features is?
        24                 A.   Okay.  For major -- for a major
        25            depressive episode which is the hallmark of major
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        01            depressive disorder, you have to have five or more
        02            of a list of nine symptoms, one of which has to be
        03            either symptom one or symptom two and they have to
        04            have been present for at least the same two-week
        05            period or longer, and represent a change from
        06            previous functioning or previous symptoms or lack
        07            thereof.  There is a note at -- at the top of the
        08            diagnosis -- of the episode criteria do not
        09            include symptoms that are clearly due to a general
        10            medical condition or mood-incongruent delusions or
        11            hallucinations.  Okay.  So again those are cri --
        12            exclusion criteria that they put right at the top.
        13            So then they list the nonsymptoms.  Do you want me
        14            to say what they are?
        15                 Q.   (Nods head.)
        16                 A.   Okay.  The first is depressed mood most
        17            of the day, nearly every day as indicated by
        18            either subjective report or observation made by
        19            others.  There is a note that in children and
        20            adolescents this can be irritable mood rather than
        21            depressed mood.  Number two is marked diminished
        22            interest or pleasure in all or almost all
        23            activities most of the day, nearly every day, as
        24            indicated by either subjective account or
        25            observation made by others.  And again, just to
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        01            repeat of the five -- minimal five symptom
        02            criteria that must be met, one -- one of them must
        03            be one of those two.  Okay.  Then you have the
        04            other seven significant -- and I'll -- I won't
        05            read those specifically, but significant weight
        06            loss or decreased -- significant weight loss or
        07            weight gain or decrease or increase in appetite
        08            nearly every day.  Insomnia or hypersomnia,
        09            psychomotor agitation or retardation.  And again
        10            these are nearly every day.  Fatigue or loss of
        11            energy nearly every day.  Feelings of
        12            worthlessness or excessive or inappropriate guilt
        13            nearly every day.  Diminished ability to think or
        14            concentrate nearly every day.  Recurrent thoughts
        15            of death, recurrent suicidal ideation without a
        16            specific plan, or a suicide attempt or a specific
        17            plan for committing suicide.  So those are the
        18            symptom criteria.  Okay.  And then there are some
        19            more qualifiers.  Do you want me to?
        20                 Q.   (Nods head.)
        21                 A.   Okay.  The symptoms do not meet criteria
        22            for a mixed episode, that's a different type of
        23            presentation.  The symptoms cause clinically
        24            significant distress or impairment in social,
        25            occupational or other important areas of
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        01            functioning.  The symptoms are not due to the
        02            direct physiological affects of a substance, i.e.,
        03            drug abuse or alcohol abuse, or a general medical
        04            condition and the DSM lists hypothyroidism as an
        05            example of a medical condition that can produce --
        06            directly produce psychiatric symptoms.  And
        07            finally the symptoms are not better accounted for
        08            by bereavement, i.e., after the loss of a loved
        09            one.  The symptoms persist for longer than two
        10            months or are characterized by functional
        11            impairment and morbid preoccupations with death or
        12            dying or psychotic symptoms or psychomotor
        13            retardation.
        14                 Q.   And there is another page that you
        15            mentioned?
        16                 A.   Yes.
        17                 Q.   And what's the significance of that page?
        18                 A.   Well, the way one diagnoses depressive
        19            disorders or mood disorders one has to first meet
        20            the criteria for a depressive episode or a manic
        21            episode or a mixed episode and in this case we're
        22            talking about a depressive episode.  And then the
        23            disorder is based upon the patterns experienced by
        24            the individual.  So if this is a first instance
        25            obviously there is no pattern of recurrence so it
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        01            would be a single episode.  So the criteria are
        02            primarily after the -- the gatekeeper criterion so
        03            to speak of a single major depressive episode
        04            which we just reviewed, then there are two
        05            criteria of exclusion.  So in this case the
        06            episode is not better accounted for by other
        07            psychiatric diagnoses or imposed upon other --
        08            other significant psychiatric diagnoses.  Also it
        09            excludes a diagnosis of depression if there is
        10            ever been a manic, or mixed or hypomanic episode.
        11            And then it lists the criteria by which you
        12            specified the modifiers.  So if the full criteria
        13            are met specify it's current clinical status or
        14            features, and there is a list of those mild,
        15            moderate, severe without psychotic features or
        16            with psychotic features and those are further
        17            delineated on page 412.  And then there is
        18            catatonic features, melancholic --
        19                      THE REPORTER:  I'm sorry, catatonic?
        20                 A.   Catatonic features, melancholic features,
        21            and a variety of other features that can describe
        22            the depressive episode.
        23                 Q.   Is that diagnosis documented within
        24            Doctor Neuhaus's patient records for Patient No.
        25            2?
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        01                 A.   Yes, it is.
        02                 Q.   And where is it documented?
        03                 A.   On the DTREE positive diagnostic report.
        04                 Q.   Do you know how Doctor Neuhaus performed
        05            her mental health evaluation to form the basis of
        06            her diagnosis for this patient?
        07                 A.   Not based on the documentation.
        08                 Q.   Based on what then?
        09                 A.   Based on Doctor Neuhaus's I believe
        10            testimony from her inquisition testimony.
        11                 Q.   Do you know what page that was located
        12            on?
        13                 A.   Page 167.
        14                 Q.   And can you go to that page and read what
        15            she stated about that patient?
        16                      MR. EYE:  I'm sorry, what page?
        17                 A.   Well, let me just make sure -- it starts
        18            on page 166.
        19                      MR. EYE:  Okay.  Thank you.
        20                      THE WITNESS:  And there is a Bates number
        21            of 867 at the bottom of the page.
        22                      MR. EYE:  Thank you.
        23                 BY MR. HAYS::
        24                 Q.   And what did she testify?
        25                 A.   She testified -- well, first she
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        01            testified, I did the same thing as I said before,
        02            I did a mental status evaluation.  Then she stated
        03            I did a directed exam of her.  I evaluated -- I'm
        04            skipping through the question mark.  I evaluated
        05            her neurologic status, and then it says be gait,
        06            speech, mannerisms.  The usual things that are
        07            part of a mental status examination.
        08                      THE REPORTER:  I want to clarify, be
        09            gait?
        10                 A.   Yeah.  It just says be, B-E, and then
        11            gait, I don't know.  And then on page 168 Doctor
        12            Neuhaus stated that she examined the things that
        13            were relevant.  And the question was which were?
        14            And the answer beginning on page 168 is her mental
        15            status as comprised by her intellect functioning,
        16            her ability to answer questions, whether or not
        17            her thinking was concrete -- it says in the
        18            transcript obstruct but I'm pretty sure that the
        19            word Doctor Neuhaus used was abstract.  Whether
        20            her behavior was age appropriate.  Her basic gross
        21            neurological functioning, that is can she walk?
        22            Does she have any apparent disabilities that would
        23            impede her ability to decision make in an
        24            age-appropriate way.
        25                 Q.   Is that information documented within her
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        01            case file?
        02                 A.   Um --
        03                 Q.   Or within her -- let me rephrase that.
        04            Is that information documented within her patient
        05            records?
        06                 A.   Only in the sense that the computer
        07            generated reports indicate negative findings in a
        08            generic way assuming those were the product of
        09            this evaluation.
        10                 Q.   You mentioned this diagnosis was
        11            documented in the DTREE.  Let's go to that page
        12            within her patient record.
        13                 A.   Okay.
        14                 Q.   Do you know what page it is?
        15                 A.   Page 6.
        16                 Q.   And it too has a number located by the
        17            major depressive disorder entry.  What does that
        18            number mean?
        19                 A.   That is the DSM diagnostic code for major
        20            depressive disorders, single episode, severe
        21            without psychotic features.
        22                 Q.   And does that report indicate when the
        23            rating occurred?
        24                 A.   It says July 9th, 2003, at 2336.  That
        25            would be 11:36 p.m.
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        01                 Q.   Does that indicate that the -- let me
        02            rephrase that. Does that report also indicate the
        03            date and time that the report was generated?
        04                 A.   Yes.  July 9th, 2003, 11 -- it says 2339,
        05            obviously 11:39 p.m.
        06                 Q.   And can you determine how many -- or how
        07            much time elapsed from the rating period in her
        08            report period?
        09                      MR. EYE:  I'm going to object to the
        10            form.  It says rating date and time and not rating
        11            period.  So I object to the form as it misstates
        12            what the exhibit indicates.
        13                 BY MR. HAYS::
        14                 Q.   Okay.  The rating date and time.  Between
        15            the rating date and time and the report date and
        16            time?
        17                 A.   It's three minutes.
        18                 Q.   Now, what is the significance of the
        19            information that's located within that document?
        20                 A.   Well, it indicates that the criteria have
        21            been met for a major depressive episode, but it
        22            basically lists the positive findings that are
        23            again either -- that are paraphrased or verbatim
        24            quotes from the DSM about what a positive finding
        25            would be that would meet the criteria.
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        01                 Q.   Well, let's look at some of the specific
        02            entries.
        03                 A.   Okay.
        04                 Q.   And more specifically the first three
        05            entries.  What is the significance of those three
        06            entries?
        07                 A.   Okay.  Well, the first are the two -- are
        08            the -- are exclusionary criteria.  So those are
        09            negative findings that there hasn't been a manic
        10            or a mixed episode and there hasn't been a
        11            hypomanic episode.  And then the third one says
        12            but the criteria have been met for this disorder
        13            based on the following findings, and then it lists
        14            those specific findings.
        15                 Q.   And what's the significance of listing
        16            those findings?
        17                 A.   Well, apparently -- apparently this
        18            computer program is designed to list anything --
        19            this generic positive or negative findings based
        20            on the yes or no answers to the questions.  So
        21            these are the generic positive findings.  You have
        22            to have five out of the nine criteria and these
        23            are the ones that would have been marked yes or
        24            responded yes in the computer program.
        25                 Q.   Now, there is one marked weight loss or
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        01            weight again.  What's the significance of that
        02            entry for this patient?
        03                 A.   Well, that's difficult to determine in
        04            that she is in her third trimester of pregnancy,
        05            and you would expect there to be weight gain
        06            simply based on the pregnancy.  And, again, there
        07            is a diagnostic -- an exclusionary question in
        08            this program that says whether the symptoms are
        09            better accounted for by a general medical
        10            condition and you can indicate yes or no, and it
        11            appears that in order to get to major depressive
        12            episode one has to mark that box no, and if one
        13            considers pregnancy a general medical condition --
        14            I mean it's a normal thing but it's a -- it's a
        15            medical state, it's not the normal baseline state
        16            of most individuals most of the time.  It's
        17            consider -- we consider it for intents and
        18            purposes a medical condition in our society and we
        19            treat it that way.  It would have to have been
        20            discounted.
        21                 Q.   Does this document indicate it had been
        22            discounted?
        23                 A.   It doesn't appear to.
        24                 Q.   Is there an entry within the document
        25            about a general mental -- or a general medical
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        01            condition?
        02                 A.   The depressive episode is not due to the
        03            direct physiological effects of the general
        04            medical condition.  It's a diagnosis of exclusion,
        05            it had to have been marked no.  And weight gain in
        06            a pregnancy is a physiological condition and it's
        07            -- it's possible not to gain a lot of weight in a
        08            pregnancy.  It's even under extraordinary
        09            situations possible to lose weight but that is
        10            really a medical crisis that's happening.  So
        11            under most circumstances people -- women who are
        12            pregnant, especially by the third trimester of
        13            pregnancy have had an increase in appetite and
        14            have gained weight.  Even if they haven't had an
        15            increase in appetite they've gained weight.
        16                 Q.   Is there any indication or information in
        17            this patient's records how the patient's pregnancy
        18            did not contribute to these symptoms?
        19                 A.   No.
        20                 Q.   Let's talk about the GAF report.  Is
        21            there one located in this document?
        22                 A.   Yes.
        23                 Q.   And where is it located?
        24                 A.   Page -- Bates 4.
        25                 Q.   Does it indicate a rating date and time?
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        01                 A.   July 9th, 2003, 2334.
        02                 Q.   Does it indicate a report date and time?
        03                 A.   7-9-2003, 2335.
        04                 Q.   So what's the difference between time,
        05            between a rating date and time and a report date
        06            and time?
        07                 A.   One minute.
        08                 Q.   And what's the rating, the GAF rating for
        09            this patient documented on this?
        10                 A.   Thirty-five.
        11                 Q.   And what is a rating of 35 mean?
        12                 A.   Well, again as generically stated in the
        13            rating scale -- I'll just quote it.  It's the
        14            range that indicates --
        15                 Q.   And what document are you looking at?
        16                 A.   I'm sorry, Exhibit 90.  Major impairment
        17            in several areas such as work or school, family
        18            relations, judgment, thinking or mood.  Which is
        19            basically what it says on Bates 4 twice.  It
        20            repeats itself.  I'm not sure why that happened,
        21            but there are two statements.  One is the patient
        22            has had major impairment in several areas such as
        23            judgment, thinking or mood.  And the patient has
        24            presented with major impairment in areas such as
        25            work or school, family relations, judgment
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        01            thinking or mood. So it is a little redundant and
        02            I don't understand how or why that is but.
        03                 Q.   And what's the significance of the other
        04            information located within that document?
        05                 A.   Again these are negative findings and it
        06            becomes a little bit -- some of them are actual
        07            findings, some of them are judgements.  So, for
        08            example, not suicidal or danger to self or others
        09            presumably that's a finding.  It could be a
        10            judgment also, but you can kind of count that a
        11            finding.  Under GAF ratings not in the range of
        12            one to 10 it says, the patient's judgment has not
        13            been significantly impaired.  Well, the finding is
        14            that it's been -- had a major impairment, not a
        15            significant impairment, and that's a little -- you
        16            use specific clinical data to determine how that
        17            judgment was made so there is a combination of
        18            factual and judgement statements and -- listed
        19            that have not occurred.
        20                 Q.   What's this document indicate about
        21            suicidal information?
        22                 A.   It states that the patient has not been
        23            suicidal or in danger of hurting or harming
        24            herself.
        25                 Q.   What's the DTREE positive GAF report
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        01            indicate about suicide?
        02                 A.   Recurrent thoughts of death, recurrent
        03            suicidal ideations without a specific plan, or a
        04            suicide attempt or a specific plan for committing
        05            suicide.
        06                 Q.   So what's that mean?
        07                 A.   Well, it's contradictory.
        08                 Q.   Is there any way to resolve that
        09            contradiction within this patient record?
        10                 A.   No.
        11                 Q.   And do you know how Doctor Neuhaus was
        12            using the information contained within these two
        13            reports for this patient?
        14                      MR. EYE:  I think it calls for the
        15            witness to speculate.
        16                      PRESIDING OFFICER GASCHLER:  If she
        17            knows.
        18                 A.   Yeah.  As per Doctor Neuhaus's testimony
        19            she stated that she was using it to document her
        20            findings because it was -- I don't want to
        21            misquote.
        22                 BY MR. HAYS::
        23                 Q.   And what are you quoting from?
        24                 A.   The trial testimony reviewed for Patient
        25            1 that she recorded all of the information
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        01            quickly, readily and thoroughly by using these
        02            documents -- these computer programs or this
        03            computer program and these two modules.
        04                 Q.   So if you consider the information listed
        05            on the DTREE and GAF reports as evidence of Doctor
        06            Neuhaus's performance of an evaluation of Patient
        07            2's behavior or functional impact of a patient's
        08            condition and symptoms, do you have an expert
        09            opinion as to whether or not she met the standard
        10            of care in the performance of that evaluation?
        11                 A.   I am sorry to say that she did not.
        12                 Q.   Why?
        13                 A.   I'm sorry, could you repeat the question.
        14                 Q.   The previous question or why?
        15                 A.   The pending.
        16                 Q.   Okay.
        17                 A.   The previous.
        18                 Q.   If you consider the information listed on
        19            the DTREE and the GAF reports as evidence of
        20            Doctor Neuhaus's performance of an evaluation of
        21            Patient 2's behavioral or functional impact of a
        22            patient's condition and symptoms, do you have an
        23            expert opinion as to whether she met the standard
        24            of care in the performance of that evaluation?
        25                 A.   No.  I -- yes, I do.
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        01                 Q.   And what is that?
        02                 A.   The answer is no --
        03                 Q.   And why is that?
        04                 A.   -- unfortunately.  To -- to start
        05            generally you have a 10 year-old-child who is
        06            apparently a rape incest victim.  That kind of
        07            mental health evaluation is a highly complex
        08            evaluation requiring really specialized skills in
        09            child evaluation.  What Doctor Neuhaus described
        10            as her standard evaluation procedure in her
        11            testimony would really not be effective in
        12            assessing the mental health of a 10-year-old
        13            child.  10-year-old children often don't have --
        14            and again, this child may have been an exception,
        15            but 10-year-old children generally don't have the
        16            kind of verbal skills you would need to elicit
        17            this kind of information.  Now, perhaps this child
        18            did, but there is no evidence to indicate that
        19            that was the case.  The presentation of such a
        20            child would I think the standard of care require
        21            an evaluation by someone with training in the
        22            assessment of children's mental health.  So right
        23            there because a referral wasn't made one goes to
        24            not meeting the standard of care, but if you want
        25            to assume for the sake of argument that Doctor
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        01            Neuhaus had that kind of specialized training it's
        02            not clear what kind of evaluation, the specifics
        03            of the evaluation for this particular child
        04            because there are no positive specific findings
        05            generated in these documents that would show that
        06            they are -- that they reflect a performance of a
        07            specialized intensive child evaluation.  In
        08            addition, Doctor Neuhaus testified that her
        09            evaluations took between -- she testified in a few
        10            places between 15 -- if you put them all together
        11            15 minutes and two days, I believe, was the
        12            maximum.  This kind of a evaluation would take,
        13            even for a specialist, hours and hours and require
        14            input from other caregivers because again
        15            presumably the 10 year old is not going to be able
        16            to verbally communicate all of the information you
        17            want to know presumably.  This could have been an
        18            exception.  And collecting and reviewing that
        19            information would be a quite a labor intensive
        20            process, and there is no indication that that kind
        21            of labor intensive process was conducted based on
        22            this documentation.  In addition, the
        23            documentation as we pointed out is in some places
        24            contradictory, self contradictory.
        25                 Q.   Did she indicate within the patient's
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        01            record how long it took her to evaluate this
        02            patient?
        03                 A.   No, she did not.
        04                 Q.   If you consider the information listed on
        05            the DTREE and the GAF report as evidence of Doctor
        06            Neuhaus's performance of Patient's 2's mental
        07            status examination, do you have an expert opinion
        08            as to whether she met the standard of care in the
        09            performance of that mental status evaluation?
        10                 A.   Yes.
        11                 Q.   And what is your opinion?
        12                 A.   The opinion is that she did not.
        13                 Q.   Why is that?
        14                 A.   Again because there is no -- no -- no
        15            information provided specific to this patient
        16            that's clearly specific to this patient.  There is
        17            computer generated general statements of negative
        18            findings, at least one of which and in psychiatry
        19            one of the most important of which whether that
        20            patient is dangerous to herself is contradictory.
        21            No explanation of that and no explanation of any
        22            positive findings that would support a conclusion
        23            of a GAF score of 35 major impairment in several
        24            areas of functioning.
        25                 Q.   What would have been required to be
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        01            performed in order to meet the standard of care
        02            requiring a mental health examination on Patient
        03            2?
        04                 A.   Well, that would have been part of the
        05            intensive evaluation, particularly if there was an
        06            ideation of suicide in a 10-year-old girl that I
        07            just reviewed.
        08                 Q.   And if you consider the information
        09            listed on the DTREE and GAF as evidence of Doctor
        10            Neuhaus's performance of Patient 2's mental health
        11            evaluation, do you have an expert opinion as to
        12            whether she met the standard of care in her
        13            performance on patient 2's mental health
        14            evaluation?
        15                 A.   She did, yes.
        16                 Q.   And what is your opinion?
        17                 A.   Unfortunately she did not.
        18                 Q.   Why is that?
        19                 A.   Because these documents do not reflect a
        20            personalized specific evaluation of both positive
        21            and negative findings and  are contradictory
        22            regarding a critical finding and there is no data
        23            or explanation of any of that.
        24                 Q.   Do you have an expert opinion as to
        25            whether Doctor Neuhaus met the standard of care in
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        01            the documentation in regards to this patient's
        02            record?
        03                 A.   Yes.
        04                 Q.   And what is your expert opinion?
        05                 A.   Again, regretfully she did not.
        06                 Q.   Why is that?
        07                 A.   Again, there is no data indicating that
        08            there is personalized clinical information that
        09            would have been gleaned from an intensive or
        10            comprehensive evaluation of a 10 year old rape
        11            victim who is possibly suicidal.
        12                 Q.   What would make Doctor Neuhaus's GAF and
        13            DTREE report for this patient reflect adequate
        14            docu -- documentation of her evaluations?
        15                 A.   Well, assuming that a -- a consultation
        16            would have been obtained with a mental health
        17            expert or mental health professional trained in
        18            the assessment of children, it would have had to
        19            include that report or at a minimum that report
        20            and that it had been reviewed by Doctor Neuhaus.
        21            Assuming that Doctor Neuhaus has the specialized
        22            clinical skills you would need to have specific
        23            clinical information about that child's finding
        24            beyond the generic positive and negative
        25            statements presented on the GAF and DTREE reports.
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        01                      MR. HAYS:  We've been going for a little
        02            bit here, would you like to take a break?
        03                      THE WITNESS:  Sure.
        04                      MR. HAYS:  Take 10 or 15 minutes.
        05                      (THEREUPON, a recess was taken.)
        06                      PRESIDING OFFICER GASCHLER:  Back on the
        07            record, please.
        08                      MR. HAYS:  Yes, sir.
        09                 BY MR. HAYS::
        10                 Q.   Do you know if Doctor Neuhaus had any
        11            standard practice procedures that she performed
        12            for each patient?
        13                 A.   Doctor Neuhaus testified that --
        14                 Q.   Well, first where did she testify to
        15            that?
        16                 A.   In the inquisition testimony.
        17                 Q.   Do you know where at?
        18                 A.   Well, it's in a variety of places.  Let's
        19            see -- should I go and look them up?
        20                 Q.   Go right ahead.
        21                 A.   Okay.  Beginning on page 47 -- I'm sorry,
        22            it's earlier than that.  Beginning on page -- page
        23            46 Doctor Neuhaus states --
        24                      MR. EYE:  You just need to locate it.
        25                      THE WITNESS:  Oh, I'm sorry.  It's Bates
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        01            No. 774.
        02                 BY MR. HAYS::
        03                 Q.   And is that in --
        04                 A.   That's day 1 of the inquisition
        05            testimony.
        06                 Q.   All right.  Thank you.
        07                      MR. EYE:  774?
        08                      THE WITNESS:  Correct.
        09                      MR. EYE:  Thank you.
        10                      THE WITNESS:  Yes.
        11                 BY MR. HAYS::
        12                 Q.   And go on, Doctor Gold.
        13                 A.   Doctor Neuhaus testified that Doctor
        14            Tiller's clinic would let her know there was a
        15            patient for evaluation.  That they would provide
        16            records and she would review it and give an
        17            opinion about the case.  That's about as broad as
        18            it gets, and then it does get a little -- then it
        19            gets more specific.
        20                 Q.   And what does she state verbatim?
        21                 A.   Specifically?
        22                 Q.   Yes.
        23                 A.   On Bates page 775 she states at the very
        24            bottom of the page, what I would do is be informed
        25            of the day that the late-term patients would be
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        01            there.  I would travel to Wichita.  And then --
        02            I'm skipping to the next paragraph.  So I would
        03            get the schedule of what days they were going to
        04            be seeing late patients in advance and I would
        05            travel on those days.  I would be given the
        06            records that I requested which was any information
        07            they had pertinent to that patient's medical case.
        08            Then I would interview the patient privately or
        09            with the family members depending upon the
        10            situation.  She goes on to state then initially I
        11            had a letter that was drawn up with the assistance
        12            of the attorneys to make sure the language was in
        13            compliance with the law, and I originally brought
        14            a computer and printed out my own -- at some point
        15            I just asked them to print up the letter and
        16            provide that along with the medical records.  And
        17            without reading in detail this was a result of
        18            computer issues, et cetera.  And then if the
        19            patient was deemed by me to have a medical
        20            necessity for the procedure I would sign that
        21            letter and it would become part of the medical
        22            record.  Doctor Neuhaus testified Bates page 779
        23            that she would create her own file and keep it.
        24            And then again on page 786 -- Bates 786 she said
        25            again that she would get the records she
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        01            requested, review the records and review the
        02            patient.  Get the paperwork signed.  Decide
        03            whether it was warranted -- the procedure was
        04            warranted or not and would keep a file for all of
        05            those cases.  59 -- I'm sorry, Bates 787 Doctor
        06            Neuhaus states that she -- after reviewing the
        07            file she would interview the patient, sometimes
        08            speak with the family members.  That she would not
        09            generally do a physical exam if it wasn't
        10            warranted.  That originally her file consisted of
        11            handwritten notes and then decided to use a
        12            program that helped to automate the process and
        13            then talks about the program that we've been
        14            discussing.  She refers to it as DTREE and she
        15            would get a consent.  Doctor Neuhaus stated that
        16            she originally copied all of the letters to Doctor
        17            Tiller referring the patients to him for their
        18            unwanted pregnancies, but that she stopped doing
        19            that because it seemed redundant.  So those are
        20            not in her file.  The purpose of the consultation
        21            and the focus of the consultation was to decide
        22            whether or not the patients had a medical
        23            necessity for a pregnancy termination, that was
        24            the point of it, and she goes on to explain that
        25            that was whether or not the continuation of the
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        01            pregnancy would impair their physical or mental
        02            health.
        03                      MR. EYE:  Can you tell us where you're
        04            reading from. What page?
        05                      THE WITNESS:  I'm sorry.  I'm sorry.  I
        06            had gone to page 791.
        07                      MR. EYE:  Thank you.
        08                      THE WITNESS:  And then on to 792.
        09                 A.   And I'm -- I'm just trying to state the
        10            things that I found that were relevant to how she
        11            conducted the evaluation.  And then let's see, on
        12            Bates 815 there was again a question, what do you
        13            think you saw as part of your review that's
        14            contained in the file?  And Doctor Neuhaus stated
        15            there was a consent form, sometimes, most of the
        16            time, part of the time.  The result of a telephone
        17            interview, a copy of what she refers to as "this
        18            sheet" which I understand is the intake sheet or
        19            face sheet from Doctor Tiller's clinic.  The
        20            telephone interview and any medical record that
        21            the patient had forwarded or brought with them and
        22            that would constitute her review.  Although, on
        23            Bates 815 she acknowledged that I generally just
        24            deal with the materials that they give me, meaning
        25            Doctor Tiller's office.  There is nothing once
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        01            they've signed a consent for me to see their
        02            record.  There is nothing to prevent me from going
        03            and getting the chart, but I don't do it as a
        04            matter of routine.  So it seems like the record
        05            review was whatever was provided by Doctor
        06            Tiller's office which basically consisted of the
        07            intake sheet and the telephone screening
        08            information.  Page 89 -- I'm sorry, Bates 817,
        09            Doctor Neuhaus stated that sometimes -- she had a
        10            copy of the in-house interview from Doctor
        11            Tiller's staff.  And, again, it's a little bit
        12            contradictory then on Bates 8 -- I can't read the
        13            number.  816 she says if I go and get the chart I
        14            would have access to other -- this other material,
        15            meaning what the patient brought with them, but
        16            she had stated before that that she generally
        17            didn't do that.  So it's not clear exactly and
        18            there are no copies of any other doctors' records
        19            in her files so it -- there is no documentation of
        20            reviewing other files, but.
        21                 Q.   Are there other doctor or other
        22            physicians' records other than Doctor Tiller's or?
        23                 A.   Other than Doctor Tiller's there are
        24            none.
        25                 Q.   Did she testify about any standard
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        01            practice for follow-up care?
        02                 A.   Yes.  In the trial testimony and I'll
        03            have to find it. I'm sorry, in the inquisition
        04            testimony, not the trial testimony.
        05                 Q.   Okay.
        06                 A.   It's on Bates 889.
        07                 Q.   And what does she say?
        08                 A.   The question was asked and the transcript
        09            pages it's 255.  In any of those times where
        10            Doctor Neuhaus stated that there were sub -- that
        11            the patient suffered substantial and irreversible
        12            impairment of a major bodily function such as
        13            major depressive disorder or acute stress
        14            disorder, in any of those times did you make any
        15            other referrals or give them any follow- up care
        16            or do any referrals to other physicians to treat
        17            those irreversible conditions that you said?  And
        18            Doctor Neuhaus responded yes -- I'm sorry, Doctor
        19            Neuhaus responded that there is no notation of it,
        20            but whenever there is a kind of indication that
        21            the person is actively suicidal or any of these
        22            assault situations, all of these, any time there
        23            is any type of post-traumatic stress disorder or
        24            acute stress disorder or any of those I always
        25            spend a very extended period of time with the
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        01            caregiver or if the patient is alone with the
        02            patient discussing the need for follow-up
        03            counseling.  Obviously due to the circumstances of
        04            them being generally out of state or in some
        05            circumstances indigent, many times it's not
        06            actually possible to supervise that or to obtain
        07            permission from them to locate a counselor.  It's
        08            not technically possible to do that within the
        09            format that I'm in, but I have on a number of
        10            occasions engaged in lengthy post-care counseling
        11            with patients who I felt had no other resources
        12            than myself.  I am here doing this act for
        13            purposes of being in compliance with the law, but
        14            once I am there my own priorities are always first
        15            and that is that I make sure that I do to the best
        16            of my ability evaluate that person's entire life
        17            situation, and to the best of my ability offer the
        18            best guidance that I can, the best medical
        19            information that I have, and the best medical
        20            judgment that I can use.  What I care about is the
        21            patient that I am -- whose trust is invested in me
        22            during that consultation period.  So my first
        23            priority is to the patient and my second priority
        24            is to make sure that I'm doing the best I can and
        25            being in compliance with the law.
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        01                 Q.   Is there any documentation in any of
        02            these patients records for Patients 1 through 11
        03            of her performing any of the aftercare that she
        04            describes?
        05                 A.   No.
        06                 Q.   What's the importance of patient
        07            documentation?
        08                 A.   Well, aside from the fact that states
        09            have a legal requirement for documentation
        10            standards in order to maintain licensing, from a
        11            medical perspective it is to document the -- it is
        12            to record the process of coming to a diagnosis,
        13            treatment, and treatment responses so that
        14            concurrent care providers or subsequent care
        15            providers have a clear understanding of the
        16            doctor's thought processes and the treatment
        17            provided and the patient responses to them.  It's
        18            a -- it's a quality of care issue.
        19                 Q.   Now, why would any follow along doctors
        20            need to know that?
        21                 A.   Well, presumably if they're providing
        22            care.  I'll use a very trivial example, and a
        23            doctor -- a patient has an allergic reaction to a
        24            medication and the doctor hasn't documented that
        25            allergic reaction and the patient isn't verbal
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        01            enough or doesn't remember that they had that
        02            allergic reaction and that second doctor goes
        03            ahead and gives the patient the same medication
        04            again there could be another allergic reaction.
        05            The second doctor wouldn't want to do that and it
        06            shouldn't happen because technically you should
        07            write down if you're the first doctor that there
        08            was an allergic reaction, it should be in your
        09            records.  So that's a relatively -- well, not
        10            always trivial because allergic reactions can kill
        11            you, but that's a relatively straight forward
        12            example of information that one doctor has that
        13            it's in the best interest of patient care -- that
        14            patient -- you don't want the patient to have
        15            another allergic reaction that could potentially
        16            kill them, you want the second doctor to know it.
        17            Okay.  So if you're the first doctor and you're
        18            working with a patient who is potentially
        19            suicidal, you would want any other doctor whose
        20            working with that patient either at that time or
        21            in the future to know that either at that time or
        22            at some time in the past this patient had been
        23            suicidal, that's a pretty significant piece of
        24            information.
        25                 Q.   Now, what if you're a consulting doctor,
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        01            does that affect how much documentation that you
        02            should provide?
        03                 A.   Well, in the sense that consulting -- it
        04            depends on what you're being consulted for.  If
        05            you're being consulted for a second opinion you
        06            might not include, for example, information about
        07            allergies.  Let me give you that because that
        08            theoretically should be included in the first
        09            patient -- the first doctor's records and that's
        10            not what you're there to talk necessarily to the
        11            patient about, you know, whether they have any
        12            medical allergies.  But -- or allergies to any
        13            medication.  But if it's a consultation for a
        14            surgical procedure, okay, you would certainly want
        15            to know -- want to document the indication for the
        16            surgical procedure, the patient's history,
        17            patient's prior treatment, prior psychiatric
        18            history, and I'm talking about psychiatric
        19            consultation.  Whether that patient has been
        20            treated in any other way for this disorder, and
        21            that -- and the response to treatment.  Whether
        22            the patient is going to require follow-up care
        23            after the surgical procedure of a psychiatric
        24            nature, as well as a surgical nature.
        25                 Q.   Now, why would you want to document that
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        01            information?
        02                 A.   Well, it's your -- it's your obligation
        03            in terms of -- of providing the best care for the
        04            patient.  If you're being asked for your opinion
        05            and your opinion is that this patient has an acute
        06            psychiatric disorder, and in these 1 to 11 cases
        07            it is a new onset disorder with the exception of
        08            one case.  So you're talking about teenage or
        09            children, girls with a new onset psychiatric
        10            disorder some of whom are being documented as
        11            being suicidal, getting a second opinion for
        12            whether -- getting a -- getting a consultation as
        13            a second opinion of their mental status and
        14            whether that is going to cause substantial and
        15            irreversible harm to them and then being referred
        16            for a procedure that is unrelated to the
        17            psychiatric diagnosis.  So you still have the
        18            psychiatric diagnosis and no discussion about
        19            treatment or follow-up care, and any subsequent --
        20            any doctor who sees them subsequently would
        21            definitely want to know that.  Any counselor or
        22            any therapist would definitely want to know what
        23            the result of the evaluation was, what the
        24            treatment was recommended, what the follow-up care
        25            indicated, whether the patient followed through on
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        01            the follow-up care, et cetera.
        02                 Q.   Let's move on to Patient 3.  Do you have
        03            your expert report for Patient 3 in front of you?
        04                 A.   Yes.
        05                 Q.   And what exhibit number is that?
        06                 A.   Seventy.
        07                 Q.   And do you have Doctor Neuhaus's record
        08            for Patient 3 in front of you?
        09                 A.   Yes.
        10                 Q.   And what exhibit number is that?
        11                 A.   Twenty-five.
        12                 Q.   And do you have Doctor Tiller's record
        13            for Patient No. 3 in front of you?
        14                 A.   Yes, I do.
        15                 Q.   And what -- what exhibit number is that?
        16                 A.   Thirty-six.
        17                 Q.   From your review of the records could you
        18            please describe Patient 3.
        19                 A.   Patient 3 is a 15-year-old single white
        20            female who presented with a chief complaint of,
        21            quote, unexpected and unwanted pregnancy.  She was
        22            over -- 26 plus weeks pregnant, and pregnant by
        23            consensual intercourse with her 17-year-old
        24            boyfriend.
        25                 Q.   How many pages consist of Patient 3's
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        01            records?
        02                 A.   Ten pages.
        03                 Q.   And that's from Doctor Neuhaus's patient
        04            records?
        05                 A.   Yes.
        06                 Q.   Without being told that record came from
        07            Doctor Neuhaus would it be possible to tell whose
        08            physician record it is?
        09                 A.   No.
        10                 Q.   Why not?
        11                 A.   There is no personal information obvious
        12            that's been generated by Doctor Neuhaus, nor does
        13            her signature appear anywhere in this record.
        14                 Q.   Can you tell from the patient's record
        15            the patient's appointment date and time with
        16            Doctor Neuhaus?
        17                 A.   No.
        18                 Q.   Do you know how long that she spent with
        19            this patient?
        20                 A.   No.
        21                 Q.   And from the review of any of the records
        22            could you determine how long she spent with any of
        23            those Patients 1 through 11?
        24                 A.   No.
        25                 Q.   And do you know whether she came to a
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        01            diagnosis for this patient?
        02                 A.   Yes.
        03                 Q.   How do you know?
        04                 A.   There is a DTREE positive diagnostic
        05            report.
        06                 Q.   And what was the diagnosis?
        07                 A.   Major depressive order, single episode,
        08            severe without psychotic features.
        09                 Q.   Is that the same diagnosis as Patient 2?
        10                 A.   Yes, it is.
        11                 Q.   And does Patient 3 have the same
        12            diagnostic criteria that must be met?
        13                 A.   Well, for the DSM for the same diagnosis
        14            you would have to meet the requirements, although
        15            the specific criteria might be different you still
        16            need to have five out of nine and meet all of the
        17            exclusion criteria.
        18                 Q.   And you mentioned that the diagnosis was
        19            documented on the DTREE, can we turn to that page?
        20                 A.   Yes.
        21                 Q.   And what page is that?
        22                 A.   Bates 7.
        23                 Q.   And what is the rating date and time for
        24            this doctor?
        25                 A.   8 -- 8-5-2003, 1210 is the rating date
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        01            (sic), and the report date and time is 8-5-2003,
        02            1212.
        03                 Q.   And what's the time difference between
        04            those two times?
        05                 A.   Two minutes.
        06                 Q.   And it too has a numerical entry on it?
        07                 A.   Yes.
        08                 Q.   And is that the same as Patient 2?
        09                 A.   Yes.
        10                 Q.   And does it mean the same thing for this
        11            patient?
        12                 A.   With the exception that there may be
        13            differences in the specific criteria.  I mean
        14            technically, yes, it means they both have the same
        15            diagnosis.  Although, I think it -- it's obvious
        16            that even two people with the same diagnosis are
        17            not going to present necessarily in exactly the
        18            same way.  So there may be differences in the
        19            specific criteria that have -- are listed as
        20            positive findings.
        21                 Q.   So what's the significance of this
        22            patient's document?
        23                 A.   Well, it indicates again that Doctor
        24            Neuhaus went through the DTREE program and
        25            responded yes or no to the questions and came up
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        01            with this diagnosis based upon those yes or no
        02            responses.  Theoretically they are based upon --
        03            you know, as per her testimony they're based upon
        04            an inpatient -- an in-person evaluation of the
        05            patient, but there is no indication on here of any
        06            specific -- of the specifics of the positive or
        07            even the negative findings.
        08                 Q.   And then what are the positive findings
        09            on this document?
        10                 A.   Well, the first one is markedly
        11            diminished interest or pleasure in all or almost
        12            all activities with a duration of at least two
        13            weeks for most of the day or nearly every day --
        14            I'm sorry, and nearly every day, so that's the
        15            first one.  The second one is significant weight
        16            loss or weight gain or decrease or increase in
        17            appetite nearly every day, insomnia or hypersomnia
        18            nearly every day, psychomotor agitation or
        19            retardation nearly every day.  Fatigue or loss of
        20            energy nearly every day.  Feelings of
        21            worthlessness or excessive or inappropriate guilt
        22            nearly every day.  Diminished ability to think or
        23            concentrate or indecisiveness nearly every day.
        24            And the symptoms cause clinically significant
        25            distress or impairment and social, occupational or

�  00323
        01            other important areas of functioning.  And then
        02            the exclusionary criteria and the time criteria,
        03            one of which is the depressive episode is not due
        04            to the direct physiological effects of the general
        05            medical condition.
        06                 Q.   So what's the significance of those
        07            positive entries?
        08                 A.   Well, the most limited interpretation is
        09            that Doctor Neuhaus answered yes when prompted by
        10            the question on the DTREE, but it's hard to know
        11            what the significance are -- it -- what the
        12            significance of each individual one is since there
        13            is no specific clinical data to support the yes
        14            answer, and many of these are either/or questions.
        15            So significant weight loss or weight gain,
        16            decrease or increase in appetite nearly every day
        17            the response was yes.  But which was it?  Is there
        18            a decrease, an increase in weight gain?  Decrease
        19            or increase in appetite?  And again when you're
        20            considering a pregnant patient and you're looking
        21            at appetite and weight, that criteria and then the
        22            evaluation of any woman with a wanted or unwanted
        23            pregnancy in the third trimester of her pregnancy
        24            is going to be less significant because there is a
        25            physiological issue.  The same thing with
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        01            sleeping.  Is it insomnia or is it hypersomnia,
        02            and again pregnancy can result in either one of
        03            those for individuals.  Psychomotor agitation or
        04            retardation, which is it?  Again, not necessarily
        05            typical with pregnancy but possible and you would
        06            want to at least have there be a consideration.
        07            Fatigue or loss of energy nearly every day.  Well,
        08            by third trimester that would not be an unusual
        09            finding in many if not most women.  Not
        10            necessarily, but if a woman in her third trimester
        11            of pregnancy told you she was feeling tired every
        12            day you would not be that surprised.  Feelings of
        13            worthlessness or excessive or inappropriate guilt.
        14            Well, again, which one is it?  And then again the
        15            circumstances under which these girls are
        16            presenting or this 15-year-old girl who has an
        17            unexpected and unwanted pregnancy, they are likely
        18            to be experiencing guilt and a self-reproach and
        19            shame and embarrassment which may be actually
        20            appropriate to their -- to their, you know,
        21            psychosocial circumstances and not necessarily an
        22            indication of a psychiatric disorder.  Diminished
        23            ability to think or concentrate or indecisiveness.
        24            Again, which one is it?  What else is going on
        25            that may be causing them to be distracted.  Again,
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        01            it can be they're distracted by their psychosocial
        02            circumstances and not necessarily a symptom
        03            related to depression.  And then, of course, we've
        04            discussed the depressive episode is not due to
        05            direct physiological effect of a general medical
        06            condition.  And as I've just reviewed many of
        07            these could be a -- could be, not necessarily, but
        08            could be ascribed to pregnancy.
        09                 Q.   Now, you spoke about psychosocial, what
        10            does that mean?
        11                 A.   Well, psychosocial, another way of saying
        12            that is situational which looks at their family
        13            circumstances, their personal circumstances.  It
        14            doesn't -- it has to do with things external to
        15            the individual that are not part of their
        16            psychiatric status per se.  So depression is a
        17            psychiatric disorder.  People can have depression
        18            for absolutely no reason at all, they can develop
        19            depression as a disorder.  The same way you can
        20            develop asthma as a disorder for no obvious
        21            reason.  Certainly life circumstances or
        22            situational circumstances can contribute to the
        23            development of a depressive episode or anxiety or
        24            something else. Okay.  But when you're evaluating
        25            someone who clearly has a situational stressor, it
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        01            doesn't have to be an unwanted pregnancy.  It can
        02            be a divorce, it can be severe illness in a loved
        03            one, it can be unemployment, there are a variety
        04            of adverse life events that are situational
        05            stressors.  Okay.  Those are considered
        06            psychosocial among other things psychosocial
        07            circumstances.  It is appropriate and expected for
        08            people to be extremely upset when they encounter
        09            an adverse life situation.  That does not mean
        10            that that degree of distress is necessarily
        11            indicative of a psychiatric disorder of
        12            psychiatric pathology and part of the clinical
        13            training and expertise of mental health
        14            professionals is to try to distinguish between
        15            those two things.  Now, they're not mutually
        16            exclusive, you can have both.  But if you don't
        17            have a psychiatric disorder, you don't want to
        18            ascribe pathology that might lead to inappropriate
        19            treatment.  If you're coughing but you don't have
        20            asthma and I treat you for asthma, that's not
        21            correct treatment and your cough is not going to
        22            get better and you wouldn't want to be treated for
        23            it.  So you would want the doctor to do an
        24            evaluation that would legitimate -- that would
        25            lead to a supportable conclusion.  Now, doctors
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        01            can do the process and come up with wrong
        02            diagnoses, that by itself is not below the
        03            standard of care.  But going through the standard
        04            process and not an idiosyncratic process is the
        05            standard of care.  So the significance of -- of
        06            this DTREE and the other DTREEs which indicate
        07            that there is not a physiological condition is it
        08            implies that the distress associated with the
        09            pregnancy was not -- with the unwanted pregnancy
        10            or the traumatic circumstances around at least one
        11            of these pregnancies was not taken into
        12            consideration in the -- in the discrimination of
        13            whether these were situational -- were situational
        14            distress or the new onset of a psychiatric
        15            disorder in a child or a teenager.
        16                 Q.   Now, is there any information within this
        17            patient record that could be used to support a
        18            diagnosis of major aggressive disorder?
        19                      MR. EYE:  When -- when you refer to
        20            record, are you referring only to Doctor Neuhaus's
        21            record?
        22                      MR. HAYS:  Correct.
        23                 A.   There is in this record three pages,
        24            Bates 2, 3 and 4.  Bates 2 and 3 are one typed MI
        25            Statement with a date handwritten in of 7-31 and
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        01            Bates 4 is another typed hand -- typed statement
        02            titled MI Statement with a date of 8-4.
        03                 Q.   Do you know whose physician records these
        04            are?
        05                 A.   These apparently were generated by Doctor
        06            Tiller's staff.
        07                 Q.   How do you know that?
        08                 A.   By doctor -- by the testimony of Doctor
        09            Tiller -- Doctor Tiller's trial of his clinical
        10            staff as to how these documents were generated.
        11                 Q.   So is there any significant information
        12            on these two documents in regards to the diagnosis
        13            of major depressive disorder?
        14                 A.   Well, there is documentation of the young
        15            woman's situational distress certainly, and then
        16            there is a symptom review of screening symptoms
        17            for depression which could support a diagnosis of
        18            depression, and then there are some yes and no
        19            questions at the bottom which again are -- are --
        20            provide some information in a yes or no fashion
        21            about some things you would want to know about in
        22            making the diagnosis of depression.
        23                 Q.   With this information what would have --
        24            what would Doctor Neuhaus have -- what would have
        25            been required for her to do in order to support
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        01            the diagnosis that she made?
        02                 A.   This information and my understanding is
        03            that the first one is almost always a telephone
        04            screening.  The second one may have been and could
        05            very well have been an in-person screening by a
        06            nonmental health staff member, nonmental
        07            health-trained staff member in Doctor Tiller's
        08            office.
        09                 Q.   And you talked about psychosocial
        10            information --
        11                 A.   Well, I didn't finish your question.
        12                 Q.   I'm sorry for interrupting you.
        13                 A.   No, that's okay.  So for Doctor Neuhaus
        14            what would have been indicated would be -- this
        15            could certainly form a part of the information
        16            that Doctor Neuhaus reviewed and would have to
        17            develop further in a mental health information --
        18            in a mental health evaluation, including a mental
        19            status examination to determine its significance
        20            relative to an actual psychiatric disorder versus
        21            situational distress.
        22                 Q.   Why would she need to do that?
        23                 A.   Well, for the reasons that I just
        24            explained which is if it's situational distress,
        25            that indicates a certain -- certain path to follow
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        01            in terms of treatment.  If it's a psychiatric
        02            disorder then it indicates a different path that
        03            you would follow in terms of treatment, follow-up,
        04            et cetera.
        05                 Q.   Do you have an example of one of those
        06            situational distresses indicated in this document?
        07                 A.   Yes.
        08                 Q.   And could you explain it?
        09                      MR. EYE:  Can you tell us which document
        10            you're looking at?
        11                      THE WITNESS:  Okay.  Starting on page
        12            Bates No. 2.
        13                      MR. EYE:  Thank you.
        14                 A.   This patient's parents are divorced and
        15            she was concerned about telling her mother about
        16            the pregnancy because of the effect it would have
        17            on her mother.  Now, that's an example of a
        18            situational stressor, that's not a psychiatric
        19            symptom.  That's good thought process and insight.
        20            She doesn't want to tell the father.  He's 17
        21            years old and already has another child.  Again,
        22            that's -- that's a situational circumstance, not a
        23            psychiatric symptom.  Why can she -- why does she
        24            feel that she can't continue the pregnancy?  She
        25            might not be able to continue in school is one of
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        01            the reasons.  Again, that is -- and all of these
        02            are distressing.  I'm not saying that these aren't
        03            distressing, but they're not in and of themselves
        04            psychiatric symptoms.  But the big one for this
        05            young lady is not being able to continue riding in
        06            the rodeo.  She trains horses with her mother
        07            after school, she says horses are my life.  I want
        08            to barrel race professionally and I know having
        09            kids would mess that up.  She blames herself for
        10            getting pregnant.  She said I should have been
        11            smarter.  She's crying when she says that again.
        12            These are all situational issues that are normal
        13            for this situation and not indicative necessarily
        14            of pathology.  Now, you wouldn't -- that's just in
        15            the -- in the general statements.  Now, you
        16            wouldn't necessarily know if you're not a trained
        17            -- if you don't have training in mental health
        18            assessment whether that is situational or a sign
        19            of depression, you wouldn't necessarily expect
        20            somebody to know that.  But if you're doing a
        21            mental health assessment, specifically referral
        22            for mental health assessment, that's what you're
        23            there to sort out.  Okay.  And then under the
        24            specific symptoms that are listed, she's not
        25            sleeping well.  Again could be related to her
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        01            situational distress.  She can't -- interest, she
        02            can't train horses.  She has to worry about them
        03            bucking and getting hurt.  When she wasn't
        04            pregnant she didn't have to worry about that.
        05            Well, is that really lack of interest or is that
        06            being in the third trimester of pregnancy that's
        07            interfering with her ability to ride horses.
        08            Guilt.  Another symptom of depression potentially.
        09            She feels a little guilty because, quote, I made a
        10            mistake.  I didn't take the precautions I should
        11            have to not get in the situation, unquote.  Again,
        12            that would be an absolutely understandable
        13            reaction in anybody and not necessarily a sign of
        14            psychiatric illness.  Okay.  Energy.  I can't
        15            sleep, my energy is not near what it was -- I'm
        16            sorry, I'm on Bates 3.  I've noticed a big drop in
        17            energy.  Well, again, not necessarily that
        18            uncommon in the third trimester of pregnancy, so
        19            you don't know.  Concentration.  Again,
        20            psychosocial distress can cause a change in her
        21            concentration and she says I've got so many things
        22            on my mind I would have to think about not going
        23            to school if I took it to term, I wouldn't be in
        24            the high school rodeo.  So she's turning a lot of
        25            stuff over in her head relative to the situation.
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        01            So, again, the change in concentration or the lack
        02            of concentration due to situational distress or
        03            psychiatric pathology.  Okay.  Appetite.  Things
        04            are on my mind.  Some days I eat, some days I
        05            don't eat.  That's sort of a vague one.  Again,
        06            psychomotor.  Some days I'll be fidgety and up and
        07            ready to go and other days she just wants to sit
        08            around, can't get anything off her mind.  She
        09            denies suicide.  There is a question about sex
        10            which that's I think not relevant in really under
        11            these circumstances.  Again third trimester
        12            pregnancy increased or decreased interests in sex
        13            can be a symptom of depression, but in a teenager
        14            with a third trimester pregnancy generally having
        15            sex is the last thing on their mind.  It's the
        16            last thing on the mind of many people in the third
        17            trimester -- many women in the third trimester of
        18            pregnancy.  So that is an in-depth review of these
        19            screening symptoms, and if you look at this as an
        20            untrained mental health professional you would go,
        21            oh, my God, there is a positive finding to almost
        22            every screening symptom in this list. This person
        23            must be terribly depressed.  So because this is
        24            taped -- this statement is a telephone screen by a
        25            staff member who is not trained in mental health
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        01            assessment the person who is trained in mental
        02            health assessment might be able to use this as the
        03            basis for further exploration or should or could
        04            use this for the basis for further exploration,
        05            but by itself it could not form the basis of a --
        06            of a psychiatric evaluation or mental health
        07            evaluation.
        08                 Q.   Okay.
        09                 A.   I apologize for the very long answer.
        10                 Q.   Let's -- now, is there a GAF report in
        11            this patient's record also?
        12                 A.   Yes, there is.
        13                 Q.   Where is it located?
        14                 A.   Bates page 9.
        15                 Q.   And what is the rating date and time for
        16            it?
        17                 A.   8-5-2003.  1212 is the rating date.
        18                 Q.   And report date and time?
        19                 A.   8-5-2003, 1213.
        20                 Q.   And what's the difference between?
        21                 A.   One minute.
        22                 Q.   Does it -- what was this patient's GAF
        23            score?
        24                 A.   Thirty-five.
        25                 Q.   Is this the same GAF -- GAF score as
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        01            Patient 2?
        02                 A.   Yes.
        03                 Q.   And what was Patient 2's diagnosis?
        04                 A.   Patient 2's diagnosis -- patient 2's
        05            diagnosis was also major depression depressive
        06            disorder, single episode, severe without psychotic
        07            symptoms.
        08                 Q.   And what was Patient 2's demographics?
        09                 A.   I'm sorry, what was Patient 2's?
        10                 Q.   Demographics?
        11                 A.   Patient 2 was a 10-year old incest rape
        12            victim.
        13                 Q.   So would a 10-year-old rape victim with a
        14            diagnosis of major depressive disorder with a GAF
        15            of 35 present clinically similar as a 15-year-old
        16            with a diagnosis of major depressive disorder with
        17            the GAF of 35 and an unwanted pregnancy from
        18            consensual sex with her boyfriend?
        19                 A.   It's almost impossible to imagine that
        20            they would.
        21                 Q.   Why is that?
        22                 A.   Just based on the developmental stages.
        23            Again, you might have an extraordinarily mature
        24            10-year-old.  That girl got pregnant when she was
        25            nine, so this happened when she was nine.  You
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        01            might have extraordinarily -- you know, in the
        02            entire universe you might have an extraordinarily
        03            mature 10 year old and extremely immature 15 year
        04            old, but it's extremely unlikely that their
        05            developmental stages are, you know, different.  A
        06            10 year old is still a child.  A 15 year old is
        07            an adolescent.  The 10 year old has -- had -- has
        08            been raped.  The 15 year old had sex with her
        09            boyfriend, it happened, 15 year olds do.  So
        10            theoretically that was not a traumatic -- if it's
        11            a -- you know, you can get into the details of
        12            whether it's really consensual or not consensual,
        13            but she was not forcibly raped, so it -- it's not
        14            possible really for those two to present in
        15            exactly the same way.
        16                 Q.   Is there anything within Patient 3's
        17            chart that differs between your clinical
        18            evaluation of Patient 2?
        19                 A.   No.
        20                 Q.   Let's take a specific look at the entries
        21            in the GAF report.  What's the significance of
        22            these entries?
        23                 A.   Well, again, there is the determination
        24            of a rating scale of 35 with the general positive
        25            finding of major impairment in areas of
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        01            functioning.  And then the negative findings, not
        02            suicidal, able to maintain personal hygiene, not
        03            violent, et cetera, not -- nondelusional or
        04            hallucinatory.
        05                 Q.   So what is this document demonstrating?
        06                 A.   Again primarily the document demonstrates
        07            a no response to prompts presumably based upon an
        08            interview that elicited no suicidality, no history
        09            of violence or violent behavior, and observation.
        10            You know, you can observe whether people are
        11            maintaining their basic hygiene often, but opted
        12            also a report.  But it doesn't tell you what --
        13            what the positive findings were.  It says major
        14            impairment in areas such as work, school, family
        15            relations, judgment thinking or mood and there is
        16            no indication of what those are or were.
        17                 Q.   And are some of those entries the same as
        18            entries with Patient 2?
        19                 A.   Yes.
        20                 Q.   Are they verbatim?
        21                 A.   Some of them are.
        22                 Q.   Can you give me an example of a couple?
        23                 A.   And -- and in fairness, a negative
        24            finding is a negative finding.  So negative
        25            findings are likely to be the same in the sense
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        01            that if you're not suicidal, you're not suicidal,
        02            so.
        03                 Q.   What are the positive -- were any of the
        04            positive findings the same?
        05                 A.   Let's see.  The general, and again this
        06            is a computer-generated document and so because
        07            the range was the same in terms of GAF, the same
        08            identical GAF positive statement is made or one of
        09            them because the Patient 2 had two of them, but
        10            the second of the two on Patient 2 is verbatim the
        11            same.  The patient has presented with major
        12            impairment in areas such as work or school, family
        13            relations, judgment, thinking or mood.  And -- and
        14            again as with the DTREE, these are choices and the
        15            -- and you're -- and it's supposed to be more than
        16            one area and you don't know which one it is and
        17            you don't know what the specifics of it are and
        18            that is the case in both of those records.
        19                 Q.   So Patient 2's GAF report had an
        20            additional -- the patient had major impairment in
        21            several such as, and I'm quoting, judgment,
        22            thinking or mood.  What's the difference between
        23            that positive indication and the positive
        24            indication that's underneath it?
        25                 A.   Well, the second one is more expansive,

�  00339
        01            but basically it looks like some -- it looks like
        02            something that probably wasn't supposed to be
        03            printed twice but got printed twice.  It's
        04            basically the same thing.  The second statement
        05            gives you more options.
        06                 Q.   So if you consider the information listed
        07            on the DTREE and GAF reports as evidence of Doctor
        08            Neuhaus's performance of an evaluation of the
        09            behavioral or functional impact of patient at
        10            least condition and symptoms, do you have an
        11            expert opinion as to whether she met the standard
        12            of care in the performance of that evaluation?
        13                 A.   Yes, I do.
        14                 Q.   And what is your opinion?
        15                 A.   Based on the documentary record she did
        16            not.
        17                 Q.   And why is that?
        18                 A.   There is no specific clinical information
        19            in the record generated by Doctor Neuhaus, there
        20            is no indication of a comprehensive or mental --
        21            mental health evaluation or a mental status exam
        22            with positive findings that would justify a
        23            diagnosis.
        24                 Q.   Now, you stated a mental status exam.  So
        25            if you consider the information listed on the
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        01            DTREE and the GAF reports as evidence of Doctor
        02            Neuhaus's performance of Patients 3's mental
        03            status examination, do you have an expert opinion
        04            as to whether she met the standard of care in her
        05            performance of that mental status examination?
        06                 A.   Well, the information on the DTREE is
        07            problematic in that as I said, most of it -- or
        08            most of the specific clinical information is
        09            reported as general statements either/or, so I
        10            don't know what the positive indications would
        11            have been for those.  As far as negative
        12            indications those are listed on the GAF report and
        13            there are things that are negative indications on
        14            here that are part of the mental status exam.
        15            That includes suicidality, dangerousness to self
        16            or others, hygiene.  Okay, those are -- those are
        17            basic types of things and then you start getting
        18            into impairment and concentration, judgment, et
        19            cetera.
        20                 Q.   So do you have an opinion whether she met
        21            the standard of care?
        22                 A.   I do.
        23                 Q.   Okay.  And what is your opinion?
        24                 A.   It doesn't meet the standard of care,
        25            although there are some elements of the mental
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        01            status exam documented as negative.  There are no
        02            positive find -- no documentation of positive
        03            findings or other findings that don't come from
        04            the computer program that would be contributory
        05            but might also be negative.
        06                 Q.   And you also spoke about the mental
        07            health evaluation overall.  So if you considered
        08            the information listed on the DTREE and GAF
        09            reports as evidence of Doctor Neuhaus's
        10            performance of Patient 3's mental health
        11            evaluation, do you have an opinion as to whether
        12            she met the standard of care in her performance of
        13            Patient 3's mental health evaluation?
        14                 A.   Yes, I do.
        15                 Q.   And what is your opinion?
        16                 A.   Unfortunately she does not.
        17                 Q.   Why is that?
        18                 A.   Because there is no evidence of a
        19            clinical evaluation or the content of that
        20            clinical evaluation if you look at these reports.
        21            These reports are evidence of computer-generated
        22            conclusions that may or may not have been based on
        23            a personal evaluation.  Just based on the
        24            documentary evidence or could have been based on
        25            the information in the MI Statement that is in the
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        01            chart, but it's not evidence of itself of a -- of
        02            a com -- of a process of mental health evaluation
        03            conducted by Doctor Neuhaus.
        04                 Q.   What would have needed to be done in
        05            order to meet the care for those evaluations?
        06                 A.   In documentation or in the actual?
        07                 Q.   In the actual evaluation?
        08                 A.   In the actual evaluation.  A -- a history
        09            of past and present symptoms, a psychosocial
        10            history, some evidence of discrimination between
        11            situational distress and psychiatric pathology of
        12            the thought process, some acknowledgement of that,
        13            that it was at least taken into consideration.  A
        14            formal or informal mental status exam that hit all
        15            of the elements, just not the negative elements,
        16            not just negative findings, and specific -- and --
        17            and clinical information specific to that patient,
        18            yes.
        19                 Q.   Do you have an expert opinion as to
        20            whether Doctor Neuhaus met the standard of care in
        21            documentation in regards to this patient record?
        22                 A.   Yes.
        23                 Q.   And what is your expert opinion?
        24                 A.   Regretfully not.
        25                 Q.   Why is that?
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        01                 A.   There is no specific clinical information
        02            generated by Doctor Neuhaus in this patient file.
        03                 Q.   What would make Doctor Neuhaus's GAF and
        04            DTREE report reflect adequate documentation of the
        05            evaluation?
        06                 A.   Literally filling in the blanks with, you
        07            know, either typed or handwritten notes and of
        08            positive findings that support the conclusions
        09            that she has drawn, and, you know, a signature. If
        10            it's typed, you know, you want to see a signature
        11            showing that that's -- that the physician owns
        12            those records.
        13                 Q.   Now, does Doctor Tiller's patient record
        14            contain a mental health evaluation?
        15                 A.   Yes, it does.
        16                 Q.   And where is that found?
        17                 A.   Exhibit 36, Bates 3.
        18                 Q.   Is it different than Doctor Neuhaus's
        19            documentation?
        20                 A.   Yes, it is.
        21                 Q.   How?
        22                 A.   Let's see, it is -- it indicates that
        23            Doctor Tiller has directly spoken -- or implies
        24            that Doctor Tiller has directly spoken with
        25            Patient No. 3, there are quotes.  He also says
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        01            that he detects her to be a distraught determined
        02            desperate young woman who feels hopeless,
        03            helpless, et cetera.  So this implies a personal
        04            evaluation.  He does a 5-axis psychiatric
        05            evaluation.  It has his name at the bottom and his
        06            signature.  Now, clearly this would be a more
        07            informal mental status examination because it
        08            doesn't indicate a formal mental status
        09            examination, but that's okay in the context of
        10            broader documentation of a personal evaluation, so
        11            that's how it differs.
        12                 Q.   Does that meet the standard of care?
        13                 A.   I would say that it does meet the
        14            standard of care.
        15                 Q.   And why is that?
        16                 A.   For all of the reasons that you just
        17            stated in terms of indication of a personal
        18            interview, an informal mental status examination,
        19            communication documentation, use of the 5-axis
        20            system, and a sig -- name and signature at the
        21            bottom.
        22                 Q.   Let's move on to Patient No.5.  Do you
        23            have that, your expert report for that patient in
        24            front of you?
        25                 A.   No. 5, yes.  Yes, I do.
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        01                      MR. HAYS:  Since we're at a stopping
        02            point or a point in between the patients I know
        03            Mr. Eye has to get going.  Do we want to --
        04                      MR. EYE:  This might be as good as place
        05            as any to recess, Your Honor, if that's agreeable.
        06                      PRESIDING OFFICER GASCHLER:  All right.
        07            Why don't you tell me what time you think we'll be
        08            back?
        09                      (THEREUPON, a recess was taken.)
        10                      PRESIDING OFFICER GASCHLER:  All right.
        11            We're back on the record after a lunch break, Mr.
        12            Hays.
        13                      MR. HAYS:  Yes, sir.
        14                 BY MR. HAYS::
        15                 Q.   Let's move to Patient 5.  Do you have
        16            your expert report for Patient 5 in front of you?
        17                 A.   Yes, I do.
        18                 Q.   How about Doctor Neuhaus's record for
        19            Patient 5?
        20                 A.   Yes.
        21                 Q.   And how about Doctor Tiller?
        22                 A.   Yes.
        23                 Q.   And can you tell us the exhibit numbers
        24            for each one of those?
        25                 A.   My report is Exhibit 72.  Doctor
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        01            Neuhaus's case file is 20 -- Exhibit 27 and Doctor
        02            Tiller's file is 38, Exhibit 38.
        03                 Q.   And from review of the records could you
        04            please describe Patient No. 5?
        05                 A.   Patient No. 5 was a 15 year old single
        06            white female from Canada.  Pregnant by consensual
        07            intercourse with a 15 year old boyfriend who was
        08            25 weeks pregnant.
        09                 Q.   And how many pages consist of Patient 5's
        10            records from Doctor Neuhaus?
        11                 A.   Eight pages.
        12                 Q.   Without being told that record came from
        13            Doctor Neuhaus, would it be possible to tell whose
        14            admission record it is?
        15                 A.   No, I would not.
        16                 Q.   Can you from the patient records what
        17            date and time the patient's appointment was with
        18            Doctor Neuhaus?
        19                      THE REPORTER:  I'm sorry.  Can you tell
        20            from the record?
        21                 BY MR. HAYS::
        22                 Q.   Can you tell from the patient record what
        23            date and time the patient's appointment was with
        24            Doctor Neuhaus?
        25                 A.   No, I cannot.
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        01                 Q.   From her record can you tell how long she
        02            spent with the patient?
        03                 A.   No, I cannot.
        04                 Q.   Do you know whether Doctor Neuhaus came
        05            to a diagnosis for this patient?
        06                 A.   Yes, I do.
        07                 Q.   And how do you know that?
        08                 A.   Because there was a DTREE positive
        09            diagnostic report.
        10                 Q.   And what was the diagnosis for this
        11            patient?
        12                 A.   Major depressive disorder, single
        13            episode, severe without psychotic features.
        14                 Q.   Is that the same diagnosis as Patient 2
        15            and 3?
        16                 A.   Yes.
        17                 Q.   Does this patient's diagnosis have the
        18            same diagnostic criteria for major depressive
        19            disorder as the two previous patients?
        20                 A.   Yes.
        21                 Q.   And you indicated that that diagnosis was
        22            documented in the DTREE report?
        23                 A.   Yes.
        24                 Q.   Let's go to that report.
        25                 A.   Okay.
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        01                 Q.   What page of the record is that?
        02                 A.   Page 6 and 7.
        03                 Q.   And this also has a number associated
        04            with the diagnosis.
        05                 A.   Yes.
        06                 Q.   And what is that number?
        07                 A.   296.23.
        08                 Q.   And is that the same as Patients 2 and 3?
        09                 A.   Yes, it is.
        10                 Q.   And does that report indicate when the
        11            rating time was?
        12                 A.   Well, there is a printed date and time
        13            that is crossed out and replaced by a handwritten
        14            date which appears to have what would -- would --
        15            could be Doctor Neuhaus's initials next to it I
        16            presume that it is.
        17                 Q.   And is there a report date and time?
        18                 A.   Report date and time there are -- well,
        19            there are -- there is a printed report date and
        20            time and then next to it there is another date
        21            written, handwritten again with what appeared to
        22            be Doctor Neuhaus's initials.
        23                 Q.   Okay.  Is that document located within
        24            Doctor Tiller's record?
        25                 A.   Yes, it is.
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        01                 Q.   Are there any differences?
        02                 A.   Doctor Tiller's record it -- it's Bates 4
        03            and on Doctor Tiller's record the dates are only
        04            as -- I'm looking at the wrong one.  I'm sorry,
        05            it's Bates 6 and the dates are only the printed
        06            ones.  They have not been crossed out or -- and
        07            nothing else has been handwritten in and there are
        08            no initials.
        09                 Q.   Does it indicate where that document has
        10            been faxed?
        11                 A.   Yes.  Well, it appears to have a fax date
        12            and time at the top of it.
        13                 Q.   And what's that date and time?
        14                 A.   August 13th, 2003, 9:41 a.m.
        15                 Q.   Okay.  Let's move back to the patient
        16            record for Doctor Neuhaus and her DTREE.  What is
        17            the significance of this document?
        18                 A.   Well, it indicates that Doctor Neuhaus
        19            has applied a diagnosis to this patient's symptoms
        20            and that she has come up with a diagnostic
        21            assessment.  It doesn't -- well, that's the
        22            significance of it.
        23                 Q.   And what information does it contain?
        24                 A.   Well, it contains some exclusionary
        25            information, but then it contains -- it lists a
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        01            positive finding for seven out of the nine
        02            symptoms of depression.
        03                 Q.   And is that the same type of information
        04            that you've testified about in the previous
        05            patients?
        06                 A.   Yes.
        07                 Q.   Is there any different information on
        08            there?
        09                 A.   I don't think so.  I mean they're not --
        10            not all of the symptom criteria that had been
        11            marked yes are the same for each patient has been
        12            diagnosed with depression.  So I could go back and
        13            compare which one has been marked with this
        14            symptom or which one hasn't.
        15                 Q.   Let's do it this way, can you tell from
        16            Doctor Neuhaus's patient record for Patient 5 how
        17            Patient 5 met the diagnostic criteria to support
        18            the diagnosis of major depressive disorder?
        19                 A.   Well, she -- she was -- there were -- she
        20            -- I'm sorry.  She met the exclusionary criteria.
        21            In other words, there are certain things that are
        22            marked no which puts you into this category, and
        23            then out of the nine symptoms of depression Doctor
        24            Neuhaus entered yes for six out of the nine, and
        25            you have to have five out of nine to meet the

�  00351
        01            diagnostic criteria including one of the first
        02            two, so.
        03                 Q.   Is there any specific -- strike that.  Is
        04            there any other diagnostic information located
        05            within that file?
        06                 A.   There is a type MI Statement dated --
        07            Bates numbered 2 and 3.  Let's take a look at that
        08            MI Statement.  What's the significance of this
        09            statement in relationship to this patient's
        10            diagnosis?
        11                 A.   Well, it -- again there is a brief
        12            narrative describing some of the situational
        13            issues for this patient.  And then there is a
        14            brief review of -- or screening for some
        15            depressive symptoms.
        16                 Q.   And what does the screening for
        17            depressive symptoms say about this patient?
        18                 A.   It says that she is not -- she reports
        19            that she is not really sleeping well and it -- and
        20            it's not possible to tell if this is an in person
        21            or telephone screening, but it does seem that the
        22            person who did the screening talked directly to
        23            the patient from the nature of the comments.  It
        24            says that she is not sleeping well because she
        25            wakes up during the night thinking about how this
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        01            has happened, how she's gotten pregnant.
        02                 Q.   Now, is that a symptom of depression or?
        03                 A.   Well, insomnia or hypersomnia, excessive
        04            sleeping, can be symptoms of depression.  This
        05            would suggest that she is the not sleeping well
        06            because her -- she's preoccupied with her
        07            pregnancy and distress about her pregnancy.
        08                 Q.   So is that --
        09                 A.   But -- I'm sorry.
        10                 Q.   Is that situational distress?
        11                 A.   That is, but it could also be a sign of
        12            depression.  And again the people doing these
        13            screenings were not trained in mental health
        14            assessments and so the weight that one would give
        15            it is, okay, there is a positive finding here that
        16            has to be further explored.  But on the basis on
        17            the face of it if you were just reading this you
        18            wouldn't necessarily say this is someone whose
        19            depressed.  They can't sleep because they're upset
        20            and it's not the same thing.
        21                 Q.   What about the next entry?
        22                 A.   The next entry is under the -- under the
        23            heading of interest and refers to maintaining
        24            interest in life and that kind of thing,
        25            activities, pleasurable, able to enjoy one's self,
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        01            get pleasure out of activities one used to enjoy,
        02            are you still enjoying them and this patient
        03            responds she doesn't go out of her house, she's
        04            afraid of people -- it says that she is afraid of
        05            people seeing her pregnancy.  She just stays home,
        06            she refuses to have contact with people.  Now,
        07            that would indicate not so much as a loss of
        08            interest in pleasurable activities as it would
        09            embarrassment that other people seeing that she is
        10            pregnant so she doesn't go out where people might
        11            see her which is not anhedonia which is the
        12            symptom that we're talking about when you talk
        13            about loss of interest or pleasure in life.
        14                 Q.   Well, what is anhedonia?
        15                 A.   Loss of -- it's the second of the two
        16            major criteria for depression.  One of the two
        17            symptoms.  The first one is depressed mood and the
        18            second one anhedonia which basically means loss of
        19            pleasure in life or interest in life.  So if you
        20            used to like going bowling every Wednesday night
        21            and you stopped because you're too depressed, you
        22            just don't care any more, that kind of thing.
        23            Giving up activities that you enjoyed, hobbies
        24            that you enjoyed whether with people or on your
        25            own can be a symptom of depression.
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        01                 Q.   Why is this entry showing that it's not
        02            anhedonia?
        03                 A.   Well, the description of it this is where
        04            the specific clinical information tells you, you
        05            know, she's reporting here social isolation
        06            basically, it's not -- this -- it -- it's a little
        07            -- and again this is not a -- these documents were
        08            not generated with someone with mental health
        09            assessment training.  Really what this is
        10            referring to is not so much anhedonia, i.e., loss
        11            of interest or pleasure in life but social
        12            isolation.  Often depressed people do not want to
        13            be around other people, it takes too much energy
        14            and effort to interact so they withdraw and prefer
        15            to be by themselves, that's a symptom of
        16            depression.  So here she's saying that she doesn't
        17            go out of her house, she's afraid of people seeing
        18            her pregnancy, she just stays home and refuses to
        19            have contact with people.  The implication is that
        20            she is not going out because she's pregnant and
        21            she's embarrassed or feels uncomfortable, she's
        22            afraid of people seeing her pregnant so she
        23            doesn't want to go out of the house.  That's not
        24            the same thing -- or that she doesn't go out of
        25            the house.  That's not the same thing as saying
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        01            she doesn't want to go out of the house or she
        02            wouldn't enjoy going out of the house.  She's
        03            embarrassed or upset or uncomfortable to be seen
        04            pregnant.  It's different.  It -- could she still
        05            have a loss of interest in pleasure in life.  She
        06            could.  Could she still have social isolation as a
        07            symptom of depression.  She could.  This is a
        08            screening tool and by nonmental health trained
        09            staff member.
        10                 Q.   What about the guilt entry -- entry?
        11                 A.   Again it says that she feels guilt
        12            regarding the situation that she's in right now.
        13            Again on one hand that's an appropriate response.
        14            On the other hand it could be a sign of
        15            depression, but if you're starting to put now all
        16            of these pieces together you have three pieces of
        17            data that are focused almost entirely on the
        18            pregnancy, so now you're starting to get a feel of
        19            the situational nature of her distress from this
        20            document.
        21                 Q.   What about the lack of energy that's
        22            notated?
        23                 A.   Yeah.  Well, again, could be a symptom of
        24            depression, no question.  Could also be related to
        25            a third trimester pregnancy and there is no -- no
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        01            notation to indicate consideration or
        02            discrimination, and, again, it's a non -- a staff
        03            member not trained in mental health assessments
        04            you wouldn't necessarily expect that.  They're
        05            going down a checklist, they're asking a question,
        06            and they're writing down the answer and -- and
        07            it's certainly a positive finding, so.
        08                 Q.   What about the concentration entry?
        09                 A.   Well, it -- it says at night she is alone
        10            and she thinks a lot.  During the daytime she has
        11            a lot -- she has lots of things to distract her
        12            and she's not just sitting and thinking, she has
        13            three younger siblings.  I don't -- I don't know
        14            exactly what that answer means in regard to
        15            concentration.  It's not a direct answer to the
        16            question and I'm not sure what to make of it other
        17            than that she is busy during the day it seems with
        18            her three younger siblings, that's the
        19            implication.
        20                 Q.   Is there any other diagnostic criteria
        21            information within this file?
        22                 A.   Other than the MI Statement that we're
        23            looking at now?  There is a brief yes or no
        24            checklist that's filed out on the intake page that
        25            indicates that there is a no response, and I have
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        01            no idea how this was generated at all, you know,
        02            who did this other than Doctor Tiller's office
        03            that she doesn't have a history of depression,
        04            alcohol or other substance abuse.  That's all
        05            listed as no.  And other than that and the MI
        06            Statement there is no specific clinical
        07            information about this patient.
        08                 Q.   Is there a GAF report?
        09                 A.   I'm sorry, yes, there is a GAF report.
        10                 Q.   And what page of the record is that on?
        11                 A.   Bates 8.
        12                 Q.   And what is the report date and time?
        13                 A.   8-7-2003.  The rating date is 21 -- time
        14            is 2149 and the report date is 8-7-2003, 2152.
        15                 Q.   What's the GAF for this patient?
        16                 A.   Twenty-five.
        17                 Q.   And what's a GAF rating of 25 mean?
        18                 A.   Well, it's -- it's the range or scale
        19            that generically indicates that the patient has
        20            been unable to function in almost all areas.  For
        21            example, she stays in bed all day or has no job,
        22            home or friends.
        23                 Q.   Is that the only positive finding on this
        24            report?
        25                 A.   No.  It says that she has been able to
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        01            maintain minimal personal hygiene.
        02                 Q.   And what's the significance of this
        03            report?
        04                 A.   Well, again it's difficult to say because
        05            there is no specific clinical information to
        06            support the rating diagnosis -- the rating, the
        07            number.  It's -- these are the generic statements
        08            from the computer program which are derived from
        09            the DSM, GAF scale.
        10                 Q.   Is it similar to other patients' GAF
        11            reports?
        12                 A.   It's similar.  It's a different number.
        13            I don't know --
        14                 Q.   Are there any other patients that we
        15            reviewed so forth -- so far that have the same GAF
        16            score?
        17                 A.   Let me see, a score of 25.  I don't think
        18            that it's had a score of 25 that we've reviewed as
        19            yet.  There are other 25s.
        20                 Q.   Now, does a GAF document contain
        21            diagnostic information?
        22                 A.   It contains negative findings -- I'm
        23            sorry, it contains negative findings that could be
        24            related to a diagnosis, but in and of itself it --
        25            it's not a diagnostic report.  It's a report of
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        01            functioning and behavioral impairment.  It's --
        02            it's related but it's not congruent.
        03                 Q.   So Patient 5 has the same diagnosis of --
        04            as Patient 2 and 3?
        05                      MR. EYE:  Objection, leading.
        06                      PRESIDING OFFICER GASCHLER:  Overruled.
        07                 A.   Patient 5 has the same diagnosis as
        08            Patient 3 and 2, yes.
        09                 BY MR. HAYS::
        10                 Q.   But there is a different GAF score?
        11                 A.   Yes.
        12                 Q.   Is there anything within Patient 5's
        13            record that tells you why despite having the same
        14            diagnosis she would have a lower GAF score than
        15            Patient 2 and 3?
        16                 A.   No.  And, in fact, this patient who was
        17            found not to be suicidal or in danger of
        18            intentionally hurting herself has a lower GAF
        19            score than the patient who was reported -- let me
        20            see if that was 2 or 3, I think it was 2.  It was
        21            the 10-year-old girl who was reported to be
        22            suicidal at least in one place.  And, again, these
        23            are -- you know -- obviously two patients -- every
        24            patient is going to be different, but there is no
        25            way to tell from the record why Patient 2 is a 35
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        01            and Patient 5 is a 25.
        02                 Q.   If you consider the information listed on
        03            the DTREE and the GAF reports of evidence of
        04            Doctor Neuhaus's performance of an evaluation of a
        05            behavioral or functional impact of Patient 5's
        06            condition and symptoms, do you have an expert
        07            opinion as to whether she met the standard of care
        08            in performance of that evaluation?
        09                 A.   If these are representative, then yes.
        10                 Q.   And what is your opinion?
        11                 A.   Again, sadly if these are representative
        12            she did not meet the standard of care.
        13                 Q.   Why not?
        14                 A.   Because there is -- because there is no
        15            evidence of a mental health evaluation or a
        16            complete mental status examination.
        17                 Q.   What would she need to do or what would
        18            need to be done for that patient in order to meet
        19            the standard of care?
        20                 A.   Doctor Neuhaus would have had to do her
        21            own evaluation exploring the symptoms or the
        22            findings in the -- in the MI screening, and as
        23            well as psychiatric history, present disorder,
        24            past disorders, if any, medical history, family,
        25            social, and functional -- functional history and
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        01            mental status exam with both positives and
        02            negatives.  At least some.
        03                 Q.   Now, you mentioned mental status
        04            examination.  If you consider the information
        05            listed on the DTREE and GAF reports as
        06            documentation of Doctor Neuhaus's performance of
        07            Patient 5's mental status examination, do you have
        08            an expert opinion as to whether she met the
        09            standard of care in her performance of that mental
        10            status examination?
        11                 A.   Yes, I do.
        12                 Q.   And what is your opinion?
        13                 A.   That she did not.
        14                 Q.   And why is that?
        15                 A.   Because there are no -- there is no
        16            indication of -- of -- of what the positive
        17            findings are that are an essential element of the
        18            mental status examination.  There are -- there is
        19            documentation if you consider this documentation
        20            in the mental status examination, there are
        21            elements in there that would have to be included,
        22            but other elements are not included.  So, for
        23            example, with the GAF of 25 and the range of --
        24            she stays in bed -- for example, she stays in bed
        25            all day.  An individual -- if that's the basis of
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        01            -- of the rating, I'm just saying if, a mental
        02            status examination would demonstrate a lethargic,
        03            lack of -- a patient with lack of energy who could
        04            barely bring herself to answer questions, who was
        05            exhibiting minimal interest in her surroundings.
        06            That's what staying in bed all day means is that
        07            you have no desire to get up, get out, do
        08            anything.  You don't have the energy or the
        09            interest if it's depression, or no home, job or
        10            friends.  Well, those would be very significant
        11            findings that again you would see reflected in a
        12            mental status examination is that she can't
        13            concentrate enough in order to maintain.  And,
        14            again, as an adolescent you would be talking about
        15            school rather than job, but that she couldn't
        16            maintain concentration enough to function at
        17            school or -- or to have social skills enough to
        18            interact with other people and maintain
        19            friendships.  So there is -- there is a lot of
        20            information that should be there that isn't in
        21            regard to mental status examination.
        22                 Q.   So what would be required to be performed
        23            in order to meet the standard of care for a mental
        24            health status examination on Patient 5?
        25                 A.   Well, as I said a personal evaluation
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        01            that records pertinent positives, as well as
        02            negatives, and if the computer program doesn't
        03            write them down, then a place for you to write
        04            them down yourself.
        05                 Q.   And you mentioned that there was missing
        06            elements, what missing elements of this mental
        07            status examination are there?
        08                 A.   Well, a mental status examination, a
        09            formal and it's not necessarily required that it
        10            be a formal examination, but even an informal
        11            examination when you have someone who's got that
        12            low of a GAF score you want to record their
        13            presentation.  As I said, she is someone who stays
        14            in bed all day, how is she acting with you.  Their
        15            level of alertness, awareness of their
        16            surroundings, orientation.  Again it doesn't have
        17            to be formally, it can be informally.  Some of
        18            that very basic information is not there.  Her
        19            cognitive functioning there is -- is something
        20            that you would want to evaluate, particularly if
        21            you're going to undertake a surgical procedure you
        22            want to know how much this person understands
        23            about the situation and their -- and the procedure
        24            and the pros and cons and alternative treatment
        25            and all that kind of thing, and someone who is
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        01            cognitively impaired, i.e. theoretically unable to
        02            function in almost all areas to some extent
        03            implies some cognitive impairment.  It doesn't
        04            come straight out and say it.  You would want to
        05            see some documentation of their cognitive function
        06            and again it could be informal.
        07                 Q.   Now, you also mentioned in your testimony
        08            a mental health evaluation.  What would need to be
        09            -- well, strike that.  If you consider the
        10            information listed on the DTREE and GAF reports as
        11            evidence of Doctor Neuhaus's performance of
        12            Patient 5's mental health examination --
        13            correction, mental health evaluation, do you have
        14            an expert opinion as to whether she met the
        15            standard of care in her performance of Patient 5's
        16            mental health evaluation?
        17                 A.   Yes, I do.
        18                 Q.   And what is your opinion?
        19                 A.   She did not.
        20                 Q.   And why not?
        21                 A.   Because there is no evidence of a
        22            personal evaluation that reviewed her present
        23            status, her history, her psychosocial
        24            circumstances or that documents clinically
        25            significant data specific to this patient.
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        01                 Q.   Do you have an expert opinion as to
        02            whether Doctor Neuhaus met the standard of care in
        03            documentation in regards to this patient record?
        04                 A.   Yes.
        05                 Q.   And what is your opinion?
        06                 A.   Regretfully she has not.
        07                 Q.   Why not?
        08                 A.   Again there is nothing to indicate except
        09            for the initials on the dates -- let me make sure
        10            that's correct.  And possibly initials on the MI
        11            Statement that Doctor Neuhaus personally conducted
        12            or personally -- I'm sorry -- could you ask me the
        13            question again, I lost my train of thought.
        14                 Q.   Why do you have the opinion that Doctor
        15            Neuhaus did not meet the standard of care in
        16            documentation in regards to his patient record?
        17                 A.   Aside from the fact that you can't
        18            determine when the date of the evaluation or the
        19            length of the evaluation, you cannot determine
        20            from this documentation what Doctor Neuhaus's
        21            process of evaluation was that led her to the
        22            conclusions that this patient has a major
        23            depressive disorder and a GAF of 25.  In addition,
        24            her signature, although her initials do appear on
        25            here, they appear on the DTREE positive in -- in
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        01            changing a date, and they appear on the MI
        02            Statement which was generated by Doctor Tiller's
        03            office.  There is no evidence in here that she
        04            herself conducted a personal evaluation and
        05            elicited specific clinical information herself
        06            regarding this patient.
        07                 Q.   What would make Doctor Neuhaus's GAF and
        08            DTREE report reflect adequate documentation of
        09            these evaluations?
        10                 A.   Well, again, a date of the -- that was
        11            clearly a date related to the appointment time.
        12            How much time was spent in an appointment is also
        13            -- is also an element of doing a mental health
        14            evaluation.  It's obviously not possible to do a
        15            comprehensive consultation in a very brief amount
        16            of time, especially in complex cases.  So amount
        17            of time, date of the -- date of the appointment,
        18            and the positive findings from her own
        19            individualized mental health assessment of this
        20            patient.
        21                 Q.   Now, does the patient record indicate
        22            what language Patient 5 spoke?
        23                 A.   Yes.
        24                 Q.   And what was that language?
        25                 A.   It says patient speaks only French.
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        01                 Q.   Have you ever had patients who do not
        02            speak your language?
        03                 A.   Yes.
        04                 Q.   And are there any special accommodations
        05            that are required when a patient does not speak
        06            the same language as the physician?
        07                 A.   Yes.
        08                 Q.   And what are they?
        09                 A.   Well, one needs an interpreter or a
        10            translator.
        11                 Q.   Why is that?
        12                 A.   Because if you don't speak the same
        13            language you can't communicate the necessary
        14            information.  You can't ask a question and you
        15            can't understand an answer.
        16                 Q.   Let's move on to Patient 7.  Do you have
        17            your expert report for Patient 7 in front of you?
        18                 A.   Yes, I do.
        19                 Q.   And what exhibit number is that?
        20                 A.   That is Exhibit 74.
        21                 Q.   And do you have Doctor Neuhaus's record
        22            for Patient 7 in front of you?
        23                 A.   Yes, that is Exhibit 29.
        24                 Q.   And do you have Doctor Tiller's record
        25            for Patient No. 7 in front of you?
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        01                 A.   Yes.
        02                 Q.   And from your review of the records can
        03            you please describe Patient 7?
        04                 A.   Patient 7 is a 15 year old single
        05            African-American female, pregnant by consensual
        06            intercourse, and is approximately 25 weeks
        07            pregnant.
        08                 Q.   And how many pages consist of Patient 7's
        09            record for Doctor Neuhaus's patient record?
        10                 A.   Let's see, seven pages.
        11                 Q.   And without being told that record came
        12            from Doctor Neuhaus would it be possible to tell
        13            whether it was her patient  record?
        14                 A.   No.
        15                 Q.   And why is that?
        16                 A.   There is nothing in the seven pages that
        17            contains a signature or a medical document which
        18            appears to be generated by Doctor Neuhaus.  The
        19            only place her name appears is on an authorization
        20            to disclose protected health information form and
        21            it's typed on that form.
        22                 Q.   And is that the same type of record that
        23            we talked about in a prior patient?
        24                 A.   Yes.
        25                 Q.   Is it any different than that?
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        01                 A.   Well --
        02                      MR. EYE:  Again I object to that as
        03            vague.
        04                      PRESIDING OFFICER GASCHLER:  Sustained.
        05                 BY MR. HAYS::
        06                 Q.   Is that record any different but for the
        07            name than the previous patient that -- where that
        08            appeared?
        09                 A.   The typed portion of the form is
        10            identical including Doctor Neuhaus's name.
        11                 Q.   And does that record's presence within
        12            that patient record positively identify Doctor
        13            Neuhaus's record?
        14                 A.   No.
        15                 Q.   Why not?
        16                 A.   Because -- because it's a form and
        17            patients -- copies of patient's files when made go
        18            back and forth between doctors, forms like this
        19            are often copied and included in the record.  Just
        20            for example the intake sheet which is Bates -- is
        21            it Bates -- there is no Bates number on this
        22            intake sheet.
        23                 Q.   Is it the first page of the --
        24                 A.   Yes.  It's the first page of the record.
        25            It says referral source.  Name, Granite City, Hope
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        01            Clinic something and it's typed on there.  That
        02            form could have come from a referral source or
        03            from Doctor Tiller's records.
        04                 Q.   From the patient record can you tell what
        05            date and time the appointment was for Patient 7
        06            with Doctor Neuhaus?
        07                 A.   No, I cannot.
        08                 Q.   From Doctor Neuhaus's record can you
        09            determine how long the patient interview was?
        10                 A.   No, I cannot.
        11                 Q.   Do you know whether Doctor Neuhaus came
        12            to a diagnosis for Patient 7?
        13                 A.   Yes, I do.
        14                 Q.   And how do you know that?
        15                 A.   There is a DTREE positive diagnostic
        16            report.
        17                 Q.   And what was the diagnosis for Patient 7?
        18                 A.   Major depressive disorder, single
        19            episode, severe without psychotic features.
        20                 Q.   Is that the same diagnosis as Patient 2,
        21            3 and 5?
        22                 A.   Yes, it is.
        23                 Q.   And that patient has the same diagnostic
        24            criteria for major depressive disorder that must
        25            be met?
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        01                 A.   Well, again, not all the specific
        02            criteria or exactly the same, but the ones that
        03            are listed are the same nine -- are out of the
        04            same nine and they would have to be in order to
        05            have the same diagnosis.
        06                 Q.   Well, let's go to the DTREE report that
        07            you mentioned.
        08                 A.   Okay.
        09                      MR. EYE:  Counsel, can I inquire?  Is
        10            there a Bates stamp on this DTREE for Patient 7?
        11                      MR. HAYS:  Do you want me to answer?  The
        12            answer is no.
        13                      MR. EYE:  Okay.  I just wanted to make
        14            sure we were looking at the same one.  I didn't --
        15            I didn't see a Bates stamp.  I didn't know if I
        16            was looking at the right document.
        17                      MR. HAYS:  Okay.
        18                      MR. EYE:  I beg your pardon for
        19            interrupting you, sir.
        20                 BY MR. HAYS::
        21                 Q.   And what is the significance of this
        22            DTREE report?
        23                 A.   Well, it indicates that Doctor Neuhaus
        24            came to a diagnostic opinion or an opinion
        25            regarding diagnosis for this patient.
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        01                 Q.   And what is the date and time of the
        02            rating?
        03                 A.   The date and time of the rating is
        04            9-9-2003, 1521.
        05                 Q.   And what about the report date and time?
        06                 A.   Same date, 1523.
        07                 Q.   And what's the significance of the number
        08            of 296.23?
        09                 A.   Again that's the -- simply the code
        10            that's assigned to that diagnosis in the DSM.
        11                 Q.   And what's the -- or what's this document
        12            telling you about this patient?
        13                 A.   The -- specifically about the patient.
        14            There is no specific clinical information
        15            contained within these generic diagnostic
        16            statements.  Broadly speaking it says that the
        17            patient must have had positive findings in some of
        18            these areas for this diagnosis to be assigned, and
        19            it -- the patient must have also met the
        20            exclusionary criteria including the exclusion of
        21            the direct physiological effects of the general
        22            medical condition.
        23                 Q.   Can you tell from the record how the
        24            patient met those exclusionary indicators?
        25                 A.   Not from any evaluation or by any -- of a
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        01            mental health nature.  There is an MI Statement
        02            that indicates some of the things that might be
        03            related to this, but could not form the basis of
        04            an evaluation because that is a screening tool
        05            used by a nonmentally health trained staff member
        06            in Doctor Tiller's clinic.
        07                 Q.   Let's take a look at that MI Statement,
        08            can you find that one, and what is that
        09            information that you were talking about from that
        10            MI Statement?
        11                 A.   Well, again there is that review of
        12            symptoms based on the mnemonic SIGECAPSS,
        13            S-I-G-E-C-A-P-S-S.  So that's a mnemonic that the
        14            clinic staff person used to ask these specific
        15            questions:  How are you sleeping or has there been
        16            any change in your sleep so this patient reported
        17            that she has been taking more naps.  So you could
        18            go from I've been taking more naps to the
        19            diagnostic criteria there has been insomnia or
        20            hypersomnia every day, but that would be -- that
        21            would be a very big stretch absent a specific
        22            mental health evaluation regarding whether taking
        23            more naps every day is connected to the -- to a
        24            pathological symptom of hypersomnia, excessive
        25            sleeping related to depression.
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        01                 Q.   Well, if it was hypersomnia why would
        02            there be an indication that insomnia was a
        03            possibility, too, on the DTREE?
        04                 A.   Because the DTREE is a yes or no
        05            algorithm that allows you to document that there
        06            has been a change in sleep.  Has there been --
        07            basically another way to paraphrase this question
        08            is has there been a significant change in sleep.
        09            A significant sleep in change can mean you're
        10            either sleeping less or sleeping more.  Okay.  So
        11            the DSM in stating the criteria for depression
        12            specifically allows either one as a symptom of
        13            depression, insomnia or hypersomnia.  But the
        14            DTREE doesn't tell you which one this patient has.
        15            It simply documents again to paraphrase that there
        16            has been a significant change in this patient's
        17            sleeping patterns according to the diagnostic
        18            criteria.
        19                 Q.   Now, the DTREE also talks about guilt.
        20            Does the MI Statement also speak about guilt?
        21                 A.   Yes, it does.
        22                 Q.   And what does it say?
        23                 A.   It says I feel guilty that I made the
        24            decision to let another person talk me into
        25            something.  I'm not -- I think it says I'm not
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        01            grown.  People will look at me, their whole
        02            perspective will change.
        03                 Q.   Now, is that excessive or inappropriate
        04            guilt as indicated by the DTREE?
        05                      MR. EYE:  Objection, I think that calls
        06            for speculation.
        07                      MR. HAYS:  I think it goes directly to
        08            her opinion whether the symptom that has been
        09            described on the page is one that would meet the
        10            diagnostic criteria for the diagnosis?
        11                      PRESIDING OFFICER GASCHLER:  Objection,
        12            overruled.
        13                 A.   It might and it might not.  On the face
        14            of it, it doesn't look like it would, but the fact
        15            that the screening instrument comes up positive in
        16            so many categories would require that a skilled
        17            mental health assessment be conducted to determine
        18            if that guilt was excessive or not.  The weight
        19            that you give to this instrument, first of all
        20            it's a screening instrument.  Screening
        21            instruments don't establish diagnoses.  Second,
        22            the person using the screening instrument is not a
        23            trained mental health professional, and so they --
        24            they have to give that weight that the person's
        25            skills are not going to be of a level that
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        01            necessarily allow them to discriminate between
        02            what's a significant symptom and what isn't.  The
        03            fact that it comes up positive, you know, on a
        04            screening tool no problem, but then there are
        05            subsequent steps to get from there to a diagnosis
        06            and those are the pieces that are missing.  You --
        07            if you do those appropriate steps which form the
        08            basis of the standard of care assessment and you
        09            come to a conclusion that another doctor doesn't
        10            disagree with -- that another doctor doesn't agree
        11            with, that's -- that's fine, I mean doctors can
        12            disagree.  The issue is whether that evaluation
        13            and appropriate evaluation took place between the
        14            time the MI Statement was generated and the time
        15            this DTREE positive diagnostic report was
        16            generated, and what goes into that evaluation are
        17            all of the elements that we have repeatedly
        18            discussed and -- and the more so for children and
        19            adolescents.
        20                 Q.   So could the MI statements information
        21            base -- be used solely to base the diagnosis of
        22            the major aggressive disorder?
        23                 A.   No.
        24                 Q.   Why not?
        25                 A.   For -- for the reasons I just stated.  It
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        01            is a screening instrument, it does not establish a
        02            diagnosis, it establishes indications for further
        03            diagnostic assessment by a mental health
        04            professional or by a doctor trained in mental
        05            health assessment comparable.
        06                 Q.   Is there is any indication from this
        07            patient record that that occurred?
        08                 A.   There is not unfortunately.
        09                 Q.   Now, is there a GAF report in this
        10            document as well --
        11                 A.   Yes.
        12                 Q.   -- or this patient record, excuse me?
        13                 A.   Yes.
        14                 Q.   And what's the GAF rating for this
        15            patient?
        16                 A.   Fifteen.
        17                 Q.   And what was the rating date and time?
        18                 A.   9-9-2003, 1523 is the rating date and
        19            time.  The report date and time is 9-9-2003, 1525.
        20                 Q.   And how many minutes separates the report
        21            -- the rating date and time and the report date
        22            and time?
        23                 A.   Two minutes.
        24                 Q.   So what is this document telling you
        25            about this patient?

�  00378
        01                 A.   Broadly speaking the GAF rating of -- in
        02            the 1 to 10 range is extraordinarily low and
        03            usually indicates that the patient in acute
        04            psychiatric crisis.  Again understanding that this
        05            is supposed to be based on psychiatric symptoms or
        06            that psychiatric symptoms are supposed to be the
        07            basis for the impairment that had led to the
        08            rating.  Okay.  So this is someone -- that rating
        09            typically communicates that information, and under
        10            the range statement the GAF rating is in the range
        11            of 11 to 20 because of the following criteria.
        12            There is the positive statement the patient has
        13            been in some danger of hurting herself or others
        14            as a consequence of her impaired judgment.
        15                 Q.   Now, you spoke about acute psychic -- or
        16            psychiatric crisis that this patient was under,
        17            can you explain that?
        18                 A.   Well, psychiat -- an acute psychiatric
        19            crisis is typically considered to be symptoms so
        20            severe that they result in imminent danger to
        21            self, others, or inability to care for one's self
        22            that puts one in danger of harm.  For example, not
        23            coming in -- you know, being homeless and -- due
        24            to psychiatric reasons and the temperature is
        25            going to be below zero and you are -- you don't --
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        01            because of your psychiatric symptoms you are in
        02            danger of freezing to death outside, so.
        03                 Q.   Now, what's the MI Statement say about
        04            suicide?
        05                 A.   It says that it denies thoughts of
        06            suicide.
        07                 Q.   So --
        08                 A.   But it does say that she has thoughts of
        09            miscarriage.  In other words, wanting to get rid
        10            of the pregnancy and some -- some thoughts about
        11            how she might go about doing that.
        12                 Q.   And what's the DTREE say about suicide?
        13                 A.   The DTREE says there have been recurrent
        14            thoughts of death or current suicidal ideation
        15            without a specific plan or a suicide attempt or a
        16            specific plan for committing suicide.
        17                 Q.   Is there any information in this record
        18            that explains how the patient denied suicide on
        19            the MI Statement, but then apparently there is a
        20            recurrent thought of death, recurrent suicidal
        21            ideation without a specific plan or suicide
        22            attempt or specific plan for committing suicide?
        23                 A.   No.
        24                      MR. EYE:  I'm sorry.
        25                      THE WITNESS:  I'm sorry.
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        01                      MR. EYE:  That was a compound question
        02            but I'll withdraw the objection.
        03                      THE WITNESS:  Sorry.
        04                      MR. EYE:  That's all right.  Not your
        05            fault.
        06                 BY MR. HAYS::
        07                 Q.   Is that something that should be noted
        08            within the record?
        09                 A.   Yes.
        10                 Q.   Why?
        11                 A.   Because it's a crisis.  If someone is
        12            suicidal, that -- those are grounds for commitment
        13            in pretty much every state.  If someone is
        14            imminently suicidal with a plan, those are grounds
        15            for psychiatric commitment -- involuntary
        16            psychiatric commitment to save a person's life.
        17            It is considered a medical emergency.
        18                 Q.   Is there any evidence on -- within this
        19            record that indicates how that was addressed with
        20            this patient?
        21                 A.   There is not.
        22                 Q.   Now, does Patient 7 have the same GAF
        23            stores as Patient 2, 3 and 5?
        24                      MR. EYE:  Object on the grounds of
        25            relevancy.
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        01                      PRESIDING OFFICER GASCHLER:  How so?
        02                      MR. HAYS:  Your Honor, we're going to
        03            compare that their GAF scores are different,
        04            however, they have the same diagnoses and there is
        05            no differentiation between any of those patients
        06            of why they have different GAF scores within the
        07            record.
        08                      MR. EYE:  Again, what's the relevance in
        09            terms of the -- of the objectives that we're
        10            trying to achieve in this proceeding?
        11                      MR. HAYS:  That the documentation that's
        12            contained within her patient records really says
        13            nothing about any of those patients.
        14                      MR. EYE:  But that -- you can certainly
        15            make that argument but the fact that there is a
        16            coincidence of scores doesn't say anything about
        17            the substance of what these records show, and he's
        18            been going through this -- the substance of these
        19            with the witness and I just don't see any
        20            relevance in terms of what consistency or
        21            inconsistency is there as far as the scores there.
        22                      PRESIDING OFFICER GASCHLER:  I have to
        23            agree with Mr. Eye, I don't see it as relevant.
        24                      MR. HAYS:  I'll move on.
        25                 BY MR. HAYS::
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        01                 Q.   Is there any documentation located within
        02            Doctor Neuhaus's record that would be the basis
        03            for a determination of a GAF rating of 15?
        04                 A.   There is the MI Statement which includes
        05            the comments about -- thoughts about how to induce
        06            a miscarriage.  Other than that there is not.  And
        07            again that -- that's a screening evaluation and
        08            not a mental health evaluation.
        09                 Q.   So if you considered the information
        10            listed on the DTREE and the GAF reports of
        11            evidence of Doctor Neuhaus's performance of an
        12            evaluation of the behavioral or functional impact
        13            of Patient 7's conditions and symptoms, do you
        14            have an expert opinion as to whether she met the
        15            standard of care in the performance of that
        16            evaluation?
        17                 A.   Yes.
        18                 Q.   And what is it?
        19                 A.   That regrettably she did not.
        20                 Q.   Why not?
        21                 A.   Because there is no evidence that --
        22            based on the documentation there is no evidence
        23            that Doctor Neuhaus actually evaluated this
        24            patient.  In addition, there is no specific
        25            clinical information generated by Doctor Neuhaus
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        01            to demonstrate that she went further than the
        02            screening evaluation to determine whether things
        03            complained of on the screening evaluation
        04            constituted psychiatric symptomatology consistent
        05            with psychiatric diagnosis.
        06                 Q.   If you consider the information listed on
        07            the DTREE and GAF reports as evidence of Doctor
        08            Neuhaus's performance of Patient 7's mental status
        09            --
        10                      THE REPORTER:  Slow down.  If you
        11            consider -- after the GAF reports.
        12                 Q.   As evidence of Doctor Neuhaus's
        13            performance of Patients 7's mental status
        14            examination, do you have an expert opinion as to
        15            whether she met the standard of care in her
        16            performance of that mental status examination?
        17                 A.   Yes, I do.
        18                 Q.   And what is it?
        19                 A.   Again regrettably she did not.
        20                 Q.   Why?
        21                 A.   Because Doctor Neuhaus makes -- in
        22            addition to the elements that are lacking such as
        23            specific details regarding cognitive functioning,
        24            and presentation of the patient.  She also
        25            indicates through this GAF report that she has a
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        01            positive finding of what for all intents and
        02            purposes is a psychiatric emergency or close to a
        03            psychiatric emergency without listing any of the
        04            specific information -- clinical information that
        05            would support that or that would help guide a
        06            treatment intervention.
        07                 Q.   If you consider the information listed on
        08            the DTREE and GAF reports as evidence of Doctor
        09            Neuhaus's performance of Patient 7's mental health
        10            evaluation, do you have an expert opinion as to
        11            whether she met the standard of care in the
        12            performance of Patient 7's mental health
        13            evaluation?
        14                 A.   Yes.
        15                 Q.   And what is it?
        16                 A.   Again, sadly she did not.
        17                 Q.   Why not?
        18                 A.   Because it does not indicate date, a
        19            length of examination or any specific clinical
        20            information about this patient generated by Doctor
        21            Neuhaus, nor a formal or informal mental status
        22            exam that -- that revealed significant positive
        23            and negative findings.
        24                 Q.   Do you have an expert opinion as to
        25            whether Doctor Neuhaus met the standard of care in
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        01            documentation with regards to this patient?
        02                 A.   She did not.
        03                 Q.   Why not?
        04                 A.   Again, these -- these computer-generated
        05            reports with no -- contain no specific clinical
        06            information regarding this patient, and, in fact,
        07            within themselves without further explanation
        08            leave many questions about the findings
        09            unanswered.  Again, insomnia or hypersomnia, loss
        10            of appetite, increase in appetite.  The yes
        11            answers are not sufficient in terms of
        12            documentation to questions that involve the
        13            conjunction or.
        14                 Q.   Why not?
        15                 A.   Because it doesn't tell you which it is.
        16            It doesn't tell you what the problem is.  It's as
        17            if I said, do you want an apple or do you want
        18            cream -- cheesecake and you say yes.  Well, I
        19            could infer from that that you're hungry, but I
        20            don't know what you want.  Yes or no is not an
        21            answer to a question with conjunction or unless
        22            you add specific information that clarifies the
        23            yes response and that is not in here.
        24                 Q.   So what would make Doctor Neuhaus's GAF
        25            and DTREE reports reflect adequate documentation
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        01            of the evaluation?
        02                 A.   If they documented that an evaluation
        03            that reviewed history, current and past
        04            psychiatric history including past treatment, if
        05            any, medical history, family, the psychosocial
        06            history and a formal or informal mental status
        07            exam with positive and negative findings.  And,
        08            again, in these patients evidence of consideration
        09            of their -- the influence of an unwanted pregnancy
        10            on their emotional presentation.
        11                      MR. HAYS:  We've been going for about
        12            almost a little over an hour, do you need a break
        13            or?
        14                      THE WITNESS:  I don't know.  I'm okay.  I
        15            mean it --
        16                      MR. HAYS:  Well, let's move on to Patient
        17            9 then.
        18                 A.   Okay.
        19                 Q.   Do you have your expert report for
        20            Patient 9 in front of you?
        21                 A.   Yes, I do.
        22                 Q.   And what is the exhibit number?
        23                 A.   Seventy-six.
        24                 Q.   What about Doctor Neuhaus's record for
        25            Patient 9?
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        01                 A.   Thirty-one.
        02                 Q.   And for Doctor Tiller's record for
        03            Patient 9?
        04                 A.   Forty-two.
        05                 Q.   And from your review of the records could
        06            you please describe Patient 9?
        07                 A.   Patient 9 is a sing -- 15-year-old girl
        08            from Illinois or a teenager, pregnant by
        09            consensual intercourse, 25 plus weeks pregnant.
        10                 Q.   How many pages consist of Patient 9's
        11            records for doctor?
        12                 A.   Ten.
        13                 Q.   And without being told that record came
        14            from Doctor Neuhaus would it be possible to tell
        15            whose physician record it is?
        16                 A.   No.
        17                 Q.   Why not?
        18                 A.   There is no identifying information that
        19            would identify it as Doctor Neuhaus's record.
        20                 Q.   Do you know whether Doctor Neuhaus came
        21            to a diagnosis for Patient 3?
        22                 A.   For patient?
        23                 Q.   Or, excuse me, strike that.  For Patient
        24            9?
        25                 A.   Yes, I do.
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        01                 Q.   And how do you know that?
        02                 A.   Because there is a DTREE positive
        03            diagnostic report.
        04                 Q.   And what is the diagnosis for Patient 9?
        05                 A.   Major depressive disorder, single
        06            episode, severe without psychotic features.
        07                 Q.   And is that the same as the previous
        08            patients but for Patient 1?
        09                      MR. EYE:  Objection, relevance.  The fact
        10            that there happens to be a similarity in diagnosis
        11            has nothing to do with the relevant aspects of
        12            this proceeding.
        13                      MR. HAYS:  The only thing I'm going for
        14            is that we've already discussed the diagnostic
        15            criteria and not have her go back into the same
        16            diagnostic criteria again.
        17                      MR. EYE:  Well --
        18                      MR. HAYS:  Or the basis of the diagnostic
        19            -- the GAF -- the diagnostic criteria that's
        20            located within the DSM.
        21                      PRESIDING OFFICER GASCHLER:  I was here
        22            this morning when she went through that.
        23                      MR. HAYS:  Okay.
        24                      PRESIDING OFFICER GASCHLER:  I know that
        25            she went through it so it's in the record.  The
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        01            objection is sustained.
        02                 BY MR. HAYS::
        03                 Q.   And where is the diagnosis documented for
        04            doctor -- for patient number --
        05                      MR. EYE:  Nine.
        06                      MR. HAYS:  Nine.  Thank you.
        07                 A.   It's Bates page 7 and 8.
        08                 BY MR. HAYS::
        09                 Q.   And what is that document?
        10                 A.   That's the DTREE positive report --
        11            positive diagnostic report.
        12                 Q.   And what is that document telling you?
        13                 A.   That Doctor Neuhaus came to the
        14            conclusion that this patient had major depressive
        15            disorder, single episode, severe without psychotic
        16            features.
        17                 Q.   Is it telling you anything else?
        18                 A.   That the consideration of physiological
        19            effects of the pregnancy were not considered a
        20            medical condition that would influence some
        21            psychiatric diagnosis.
        22                 Q.   Why is that?
        23                 A.   Because again the exclusion found on page
        24            8 with the depressive episode is not due to the
        25            direct physiological effects of a general medical

�  00390
        01            condition.
        02                 Q.   Does it indicate how the pregnancy did
        03            not apply?
        04                 A.   No.
        05                 Q.   Would that be important to document?
        06                 A.   It would be important to document in the
        07            course of a mental health evaluation what
        08            complaints or symptoms are due to pregnancy versus
        09            a pathological psychiatric condition if possible.
        10            So some consideration that there might be a
        11            difference would need to be documented or at least
        12            the fact that it had been considered.
        13                 Q.   Okay.  Can you tell from Doctor Neuhaus's
        14            patient record how this patient met the diagnostic
        15            criteria to support the diagnosis?
        16                 A.   No, I cannot.
        17                 Q.   Could the MI Statements of admission be
        18            used to support the diagnosis in this patient's
        19            record?
        20                 A.   Again, theoretically it could provide
        21            some support to a diagnostic mental health
        22            evaluation, but the MI indicators are -- as they
        23            stand are a screening tool generated by nonmental
        24            health professional who you would not expect
        25            necessarily to -- and it may not have been their

�  00391
        01            task to differentiate between a psychiatric
        02            symptom and something relevant -- something that's
        03            directly caused, for example, by the pregnancy.
        04            So this is a patient who reports that -- I think
        05            this is the patient who reports that she is not
        06            able to play basketball, that she runs slower, I'm
        07            not as quick.  Well, she's in her third trimester
        08            of pregnancy.  I'm sure she does run slower.  I'm
        09            sure she is not quite as quick.  I don't -- I
        10            don't know that that would of itself count as what
        11            is called psychomotor retardation.  In other
        12            words, slowing down because one doesn't have the
        13            energy because one's mood is so depressed.  That's
        14            the kind of assessment that you would want to see
        15            the mental health evaluation make.
        16                 Q.   So this MI indicators document, does it
        17            show any symptoms of depression?
        18                 A.   Possibly because it's a screening
        19            indicator and it's screened positive for multiple
        20            symptoms, but it's not clear that those really are
        21            symptoms.  They may be consequences of being
        22            pregnant.  They could be symptoms even if they are
        23            consequences of being pregnant, but again to get
        24            from these reports to a diagnostic assessment
        25            there is a process that has to be gone through.
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        01                 Q.   Do you have any examples of any other
        02            additional examples within this MI indicator?
        03                 A.   Well, under -- again, under sleep she
        04            reports some nights I can't sleep, some I can,
        05            this is on my mind.  I feel I let everybody down.
        06            So is this someone who has got an insomnia symptom
        07            related to depression, or is this someone who's
        08            having trouble sleeping because she's so upset
        09            about being pregnant and feeling like she let
        10            everybody down?  Okay.  It sounds from the MI
        11            indicator form or document that it's the latter.
        12            Could -- you would need a mental health
        13            professional to make the assessment of whether it
        14            actually meets the criteria for the change in
        15            sleep due to a psychiatric diagnosis.  All right.
        16            Interests.  I used to play basketball a lot.  I
        17            don't really play any more.  Okay.  In parentheses
        18            it says how come?  Which typically indicates
        19            that's a follow-up question to someone's response.
        20            It's like it's not fun any more.  It's like I have
        21            more important things to think about, and I don't
        22            feel like doing something that I can't go on and
        23            do.  And then -- again, the follow-up question, do
        24            you feel that part of your life is gone?  And the
        25            answer, yeah.  Now, there are multiple psychiatric
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        01            implications to that very brief interchange.
        02            Well, again, we mention, one, third trimester
        03            pregnancy, she used to play basketball a lot.  It
        04            would not be surprising if she is no longer
        05            playing basketball a lot.  If it's not fun any
        06            more.  Remember, you're dealing with a 15 year
        07            old. What does a 15 year old mean by it's not fun
        08            any more?  Is it -- it's something that you would
        09            have to tease out.  Is it that it's not fun any
        10            more because she can't enjoy herself, or is it not
        11            fun any more because she's in her third trimester
        12            of pregnancy and it's physically uncomfortable or
        13            unpleasant.  Okay.  She goes on to say I don't
        14            feel like doing something that I can't go on and
        15            do.  To -- there is an implication that there is
        16            some physical reason or some obstacle to her going
        17            on and playing basketball.  Presumably that's the
        18            pregnancy but again you would want to tease that
        19            out.  And then the last statement do you feel like
        20            that part of your life is gone?  And she says
        21            yeah.  Could that be a sign or symptom of
        22            depression?  Yes, it could.  Could it be a -- a
        23            part of the issue of the developmental stage of a
        24            15 year old for whom the only thing typically --
        25            the only thing that's happening is what is
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        01            happening right now.  Because even if she were to
        02            go on and have this baby, she theoretically unless
        03            there was a problem could play basketball if she
        04            wanted to.  It's not clear why -- you know, women
        05            who have babies can also play basketball after
        06            they're no longer pregnant and they get back into
        07            shape, et cetera, whatever.  So why does she feel
        08            like that part of her life is gone.  Is it a
        09            reflection of her developmental stage where
        10            teenagers typically don't see past tomorrow?  Or
        11            is it an indication of a sense of depression that
        12            her life is over, that even if she were to have
        13            this baby that she could never play basketball
        14            again somehow because she had a baby.  I don't
        15            know.  But you can see in just, you know, three
        16            short questions and answers there is a wealth of
        17            information that would need to be teased out to
        18            see whether her saying I used to play basketball a
        19            lot, now I don't play basketball is a sign of a
        20            psychiatric disorder or simply a sign of a third
        21            trimester -- or associated with a third trimester
        22            pregnancy in a girl who is 15 years old.
        23                 Q.   Is there any indication within Doctor
        24            Neuhaus's record that she teased out that
        25            information?
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        01                 A.   No, there is not.
        02                 Q.   Is there a GAF report in this record
        03            also?
        04                 A.   Yes, there is.
        05                 Q.   And when was this GAF rating date and
        06            time?
        07                 A.   11-5-2003, 1247 is the rating date and
        08            time.  The report date and time is the same date,
        09            1249 is the time.
        10                 Q.   And how many minutes separate the rating
        11            date and time and the report date and time?
        12                 A.   Two minutes.
        13                 Q.   And what is this information from this
        14            GAF report conveying to you?
        15                 A.   That the Doctor Neuhaus came to the
        16            conclusion that the patient has major impairment
        17            in several areas of judgment such as work or
        18            school, family relations, judgement, thinking or
        19            mood. But, again, that's a generic statement taken
        20            from the GAF scale itself and does not tell me
        21            anything specific about the positive findings in
        22            this patient.  The negative findings again are
        23            present, not suicidal, not violent, not in danger
        24            of hurting herself or others as a consequence of
        25            unimpaired judgement and a positive finding that
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        01            she is maintaining personal hygiene.
        02                 Q.   Is there any information within this
        03            patient's record that would support these
        04            conclusionary statements?
        05                 A.   Not other than those in the MI indicator
        06            document.
        07                 Q.   And do those support this document?
        08                 A.   They could, but of themselves they do
        09            not.
        10                 Q.   Why not?
        11                 A.   Again, because the MI document reflects a
        12            screening, in this case probably by telephone
        13            because my understanding was that the handwritten
        14            ones are usually the phone review, although maybe
        15            in person, it's not as significant.  But either
        16            way a screening done by a nonmental -- not a -- a
        17            person not trained in conducting mental health
        18            evaluations.  So they ask standard questions, they
        19            write down the answers, and those -- that
        20            information is then passed on presumably to --
        21            certainly I imagine to Doctor Tiller since it is
        22            in his file that those originate and then to --
        23            also to Doctor Neuhaus specifically for further
        24            evaluation.  And then that -- and then there is no
        25            evidence of the further evaluation.
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        01                 Q.   If you consider the information listed on
        02            the DTREE and GAF reports as evidence of Doctor
        03            Neuhaus's performance of an evaluation of the
        04            behavioral or functional impact of Patient 9's
        05            condition and symptoms, do you have an expert
        06            opinion as to whether she met the standard of care
        07            in the performance of that evaluation?
        08                 A.   I do.
        09                 Q.   And what is your opinion?
        10                 A.   That this would be below the standard of
        11            care unfortunately.
        12                 Q.   Why?
        13                 A.   Again because they are computer printouts
        14            of yes or no responses to questions with no
        15            specific clinical information, and no indication
        16            that specific clinical information had been
        17            obtained in order to generate these reports.
        18                 Q.   Now, if you consider the information
        19            listed on the DTREE and the GAF reports as
        20            evidence of Doctor Neuhaus' performance of a
        21            mental status examination, do you have an expert
        22            opinion as to whether she met the standard of care
        23            in her performance of that mental status
        24            examination?
        25                 A.   Yes, I do.
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        01                 Q.   And what is it?
        02                 A.   That again she did not.
        03                 Q.   Why?
        04                 A.   Because the positive findings and the
        05            specifics of the negative findings are not
        06            documented, and are in this case somewhat in
        07            contradiction to some of the information in the MI
        08            Statement and it's just impossible to -- to follow
        09            the process by which either the GAF report or the
        10            DTREE report was generated through a clinical
        11            evaluation.
        12                 Q.   If you consider the information listed on
        13            the DTREE and GAF reports as evidence of Doctor
        14            Neuhaus's performance of Patient 9's mental health
        15            evaluation, do you have an expert opinion as to
        16            whether she met the standard of care in the
        17            performance of Patient 9's mental health
        18            evaluation?
        19                 A.   I do.
        20                 Q.   And what is it?
        21                 A.   That she did not.
        22                 Q.   Why?
        23                 A.   There is no indication of a date, how
        24            long the evaluation took, consideration of
        25            clinical personal psychosocial history,
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        01            consideration of the differential between distress
        02            of an unwanted pregnancy, physical effects of any
        03            pregnancy and psychiatric symptoms, and no
        04            indication -- not even an indication of a review
        05            of records beyond the presence of the MI Statement
        06            in the report.  And as noted the MI Statement
        07            cannot serve as a basis -- nobody else's records
        08            served as a basis for a clinical evaluation when
        09            the patient is available for evaluation by the
        10            mental health professional.
        11                 Q.   Why does nobody's?
        12                 A.   Because by definition -- people -- well,
        13            people -- people's medical and mental status
        14            change over time.  So if a doctor saw you last
        15            week and you had the flu and this week you were
        16            better, and another doctor saw you this week and
        17            you were better, did it mean that you didn't have
        18            the flu last week?  No.  Your -- your health has
        19            changed.  Your status has changed.  So that if I
        20            saw someone -- if I get the records from a doctor
        21            who saw someone last week, it's important for me
        22            to review those records and see what I saw, but I
        23            have -- see what he saw or she saw, but I still
        24            have to evaluate the patient because what he or
        25            she saw last week may not be what's happening this
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        01            week.  It might have gotten worse, it might have
        02            gotten better, it might have stayed the same.  So
        03            you have to do your own evaluation, it's a
        04            different moment in time.
        05                 Q.   Do you have an expert opinion as to
        06            whether Doctor Neuhaus met the standard of care in
        07            documentation in regards to this patients record?
        08                 A.   I do.
        09                 Q.   And what is it?
        10                 A.   Regrettably not.
        11                 Q.   Why not?
        12                 A.   Again, the -- the only document in this
        13            file that appear to have been generated by Doctor
        14            Neuhaus in regard to her own assessment are
        15            computer generated reports based on a yes or no
        16            answer to a standard set of questions that convey
        17            either no clinical -- no specific clinical
        18            information about the patient or only negative
        19            findings.
        20                 Q.   So what would have been needed to be
        21            documented --
        22                 A.   Well --
        23                 Q.   -- for this patient?
        24                 A.   On this patient.  Using -- using these
        25            printouts would have been fine if there was
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        01            specific clinical information included to expand
        02            upon the generic statements that come out of the
        03            computer indicating that an evaluation had taken
        04            place indicating when, how long, what records were
        05            reviewed, if any, any variety of information.  I
        06            mean not all of it would need to be there for it
        07            to be adequate, but at least something would need
        08            to be there for it to be adequate.  Formal or
        09            informal mental status evaluation -- mental status
        10            examination, noting pertinent positive findings,
        11            as well as relevant negative findings beyond those
        12            that are listed here in the GAF as generic
        13            statements.
        14                 Q.   Let's move on to Patient 11.  Do you have
        15            your expert report in front of you for Patient 11?
        16                 A.   Yes, I do.
        17                 Q.   And what is the exhibit number of it?
        18                 A.   Seventy-eight.
        19                 Q.   And do you have Doctor Neuhaus's patient
        20            record for Patient 11?
        21                 A.   Yes.
        22                 Q.   And what exhibit number is that?
        23                 A.   Thirty-three.
        24                 Q.   And what about Doctor Tiller's patient
        25            record for Patient 11?
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        01                 A.   Forty-four.
        02                 Q.   How many pages consist of Patient 11's
        03            records for Doctor Neuhaus?
        04                 A.   Five.
        05                 Q.   And without being told that that record
        06            came from Doctor Neuhaus would it be possible to
        07            tell whose physician record it is?
        08                 A.   No.
        09                 Q.   Can you tell from the patient's record
        10            what appointment date and time was with Doctor
        11            Neuhaus?
        12                 A.   No.
        13                 Q.   Do you know whether Doctor Neuhaus came
        14            to a diagnosis for this patient?
        15                 A.   She did.
        16                 Q.   And what was the diagnosis?
        17                 A.   Major depressive disorder, single
        18            episode, severe without psychotic features.
        19                 Q.   And where is that documented?
        20                 A.   On the DTREE positive diagnostic report.
        21                 Q.   And where is that document located at?
        22                 A.   I'm sorry, it's Bates 3.
        23                 Q.   And does it indicate --
        24                 A.   Oh, I'm sorry, Bates 3 and 4.
        25                 Q.   And does it indicate a rating date and
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        01            time?
        02                 A.   Date and time is 11-20-two -- 2003, 2252.
        03                 Q.   And is that -- is that at night?
        04                 A.   Yes, that would be.  I mean my
        05            understanding is that's what it is, 10:52 p.m.
        06                 Q.   And what is the report date and time
        07            indicated?
        08                 A.   Same date 2254, so that would be 10:54
        09            p.m.
        10                 Q.   So what's the time difference between the
        11            rating date and time and the report date and time?
        12                 A.   Two minutes.
        13                 Q.   And what is the significance of the
        14            documentation contained within this report for
        15            this patient?
        16                 A.   That Doctor Neuhaus came to the
        17            conclusion that the patient met the criteria for
        18            major depressive disorder, single episode, severe
        19            without psychotic features and did not consider
        20            that the pregnancy might be causing any
        21            physiological changes that might mimic symptoms of
        22            depression.
        23                 Q.   Is there any specific patient information
        24            that would support this diagnosis contained within
        25            this record?
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        01                 A.   No.
        02                 Q.   What specific patient information is
        03            contained within this record?
        04                 A.   There is an MI -- I'm sorry, there is an
        05            intake -- a clinic intake sheet which technically
        06            is an administrative form. Although as I said
        07            there is a brief yes or no rating -- yes or no
        08            answer section for medical history that is largely
        09            not filled out except there is a yes next to other
        10            illness and that the patient is taking nap --
        11            Naproxen for arthritis.  Injury -- it says injury
        12            related arthritis for three weeks and that's it.
        13                 Q.   Is there any other information that would
        14            support these conclusions that are located within
        15            the DTREE and positive GAF report?
        16                 A.   No.
        17                 Q.   Is there a GAF report in this document?
        18                 A.   Yes, there is.
        19                 Q.   And what does it indicate?
        20                 A.   That the GAF rating for this patient was
        21            given 15.
        22                 Q.   And what does that mean to this patient?
        23                 A.   It says that the patient has been in some
        24            danger of hurting herself.
        25                 Q.   Can you tell from the record what that
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        01            danger was?
        02                 A.   No.
        03                 Q.   Is there any information from the patient
        04            that would support this determination of a GAF
        05            rating of 15 within the patient record?
        06                 A.   No.
        07                 Q.   Did you consider the information listed
        08            on the DTREE and GAF reports as evidence of Doctor
        09            Neuhaus's performance of an evaluation of the
        10            behavioral and functional impact of Patient 11
        11            conditions and symptoms, do you have an expert
        12            opinion as to whether she met the standard of care
        13            in the performance of that evaluation?
        14                 A.   Yes, I do.
        15                 Q.   And what is that?
        16                 A.   The answer is she did not meet the
        17            standard of care.
        18                 Q.   And why is that?
        19                 A.   If this is a reflection of what Doctor
        20            Neuhaus actually did in providing a second opinion
        21            or a consultation there is no clinical evidence in
        22            this chart at all other than that information
        23            about taking a -- a pain medication for a pain
        24            injury -- for a wrist injury.  There is nothing
        25            here that's specific clinical information related
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        01            to this patient.
        02                 Q.   If you consider the information listed on
        03            the DTREE and the GAF reports as evidence of
        04            Doctor Neuhaus's performance of Patient 11's
        05            mental status examination, do you have an expert
        06            opinion as to whether she met the standard of care
        07            in her performance of that mental status
        08            examination?
        09                 A.   I do.
        10                 Q.   And what is it?
        11                 A.   I would have to -- I would have to say
        12            that it did not meet the standard of care.
        13                 Q.   Why?
        14                 A.   Beyond a -- beyond the negative findings
        15            in the GAF which certainly do comprise an element
        16            of the mental status examination, and the positive
        17            finding that she was able to maintain her minimal
        18            personal hygiene, there is a clear indication that
        19            this patient has been in, quote, some danger --
        20            I'm quoting the printout of hurting herself and
        21            not -- and no evidence of a mental status
        22            examination explaining, supporting, delineating
        23            that.  And, in fact, with these -- with these
        24            numbers and the numbers in the 1 to 10 scale --
        25            I'm sorry, the 11 to 20 range on the GAF, the
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        01            printout can't even say that this is a patient who
        02            is not experiencing hallucinations or delusions
        03            that may be relevant to their suicidal thinking or
        04            danger of self harm.  And so there is not even an
        05            indication in this record of whether this patient
        06            was assessed in the mental status examination for
        07            the presence of life-threatening suicide --
        08            suicidal delusions or hallucinations even though
        09            it indicates that she is in some danger of hurting
        10            herself and.
        11                 Q.   Well, why would it be important to
        12            document that?
        13                 A.   Well, because again these -- these GAF
        14            ratings of 15 which indicate a psychiatric
        15            emergency that in most cases that type of rating
        16            would be consistent with someone who could be
        17            involuntarily committed to a psychiatric hospital
        18            on the basis of potential danger to self.  If
        19            you're doing a risk assessment of whether this
        20            person really is or isn't in danger, one of the
        21            most significant elements of risk for self harm in
        22            a depressed individual is a presence of psychosis.
        23            That is either delusions or hallucinations.  So
        24            the mental status exam you would want to know
        25            whether this person is -- what level of risk is
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        01            this person at.  And, in fact, 1 to 10 says
        02            persistent danger of severely hurting herself, 11
        03            to 20 is some danger.  Okay.  These are generic
        04            statements not specific in clinical information.
        05            Those are conclusions.  Someone concludes it's
        06            persistent, someone concludes it's some danger.
        07            The mental status exam is there to help you
        08            identify specific clinical information including
        09            whether the suicidal ideation is related to
        10            hallucinations or delusions which increase the
        11            risk that something might actually happen.
        12                 Q.   Now, if you consider the information
        13            listed on the DTREE and GAF reports as evidence of
        14            Doctor Neuhaus's performance of Patient 11's
        15            mental health --
        16                      THE REPORTER:  Slow down.  Restate that.
        17                 BY MR. HAYS::
        18                 Q.   If you consider the information listed on
        19            the DTREE and GAF reports as evidence of Doctor
        20            Neuhaus's performance of Patient 11's mental
        21            health evaluation, do you have an expert opinion
        22            as to whether she met the standard of care in her
        23            performance of Patient 11's mental health
        24            evaluation?
        25                 A.   I do.
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        01                 Q.   And what is it?
        02                 A.   That she did not meet the standard of
        03            care.
        04                 Q.   Why?
        05                 A.   Because these documents do not reflect an
        06            evaluation that elicited specific clinical
        07            information specific to this patient.  Neither in
        08            history of present illness, past illness,
        09            psychosocial history, medical history,
        10            consideration of the effects of pregnancy, they're
        11            not signed, there is no indication of how much
        12            time was spent, there is no indication of whether
        13            records were reviewed or not.  There is really
        14            nothing in this file except these two computer --
        15            three pages of computer-generated documents and an
        16            intake sheet from Doctor Tiller's office.
        17                 Q.   Do you have an expert opinion as to
        18            whether Doctor Neuhaus met the standard of care in
        19            documentation in regards to this patient record?
        20                 A.   I do.
        21                 Q.   And what is it?
        22                 A.   That again sadly there -- it did not.
        23                 Q.   Why?
        24                 A.   Again, these are computer generated yes
        25            or no documents. They do not reflect specific
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        01            clinical information presenting problem,
        02            evaluation process, how Doctor Neuhaus came to her
        03            conclusions.  They reflect the yes and no answers
        04            to computer generated programs -- to a
        05            computer-generated program.
        06                 Q.   What would make Doctor Neuhaus's GAF and
        07            DTREE report reflect adequate documentation of the
        08            mental health evaluation for this patient?
        09                 A.   Again if in addition to these documents
        10            or on these very documents Doctor Neuhaus had
        11            written information that indicated that a personal
        12            clinical mental health evaluation and mental
        13            status examination had occurred.
        14                 Q.   Now, does Doctor Tiller have a document
        15            within his patient record of a mental health
        16            evaluation?
        17                 A.   Yes, he does.
        18                 Q.   And what page is it found on?
        19                 A.   Bates 11.
        20                 Q.   And is it different than Doctor Neuhaus's
        21            documentation?
        22                 A.   Yes, it is.
        23                 Q.   How?
        24                 A.   Doctor Tiller's is a -- typed in a letter
        25            titled Mental Health Evaluation.  It's not a form
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        01            or a computer-generated document.  It says what
        02            the chief complaint is.  It lists some of the
        03            psychosocial history which indicates some of the
        04            complexity of this case.  It uses a 5-axial
        05            diagnosis system and you can -- and it lists some
        06            specific symptoms and clinical information, and
        07            his name appears typed at the bottom as -- and his
        08            initials are personally written in above the typed
        09            name.
        10                 Q.   Does it meet the standard of care?
        11                 A.   For documentation?
        12                 Q.   Of a mental health evaluation, correct?
        13                 A.   For documentation of a mental health
        14            evaluation, yes, this would meet the standard of
        15            care.
        16                 Q.   Why is that?
        17                 A.   Because it clearly reflects -- reflects a
        18            personal -- a personal -- in-person clinical
        19            evaluation of this patient. Specific symptoms that
        20            Doctor Tiller observed himself.  It uses -- it
        21            described some of the history both of the current
        22            situation and the psychosocial history, and it
        23            lists a 5-axial diagnosis that includes pertinent
        24            information.  For example, including the unwanted
        25            pregnancy which is listed in his document on Axis
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        01            III a medical condition.
        02                 Q.   All right.  Let's move on to Patient 4.
        03                 A.   Well, let me -- can I add something or?
        04                 Q.   Were you not finished testifying?  If you
        05            weren't, go ahead.
        06                 A.   Okay.  The other piece that Doctor
        07            Tiller's information adds is this is another
        08            extremely complex evaluation where I think the
        09            standard of care would be to refer to a specialist
        10            in adolescent psychiatric evaluation.
        11                 Q.   Why is that?
        12                 A.   Because this patient's father had died I
        13            think it was eight -- was it eight months before,
        14            within the previous year, and that both the
        15            patient and the mother were clearly
        16            extraordinarily distressed and that raises a
        17            variety of complex psychiatric issues including
        18            the role of grief and bereavement in the
        19            presentation, and the role of the dynamics between
        20            the mother and the daughter and how that affects
        21            the daughter's psychiatric status.  And so this
        22            would be another evaluation which really should be
        23            done by someone with specialized skills in child
        24            and adolescent psychiatric evaluation.
        25                 Q.   Is the presence of that bereavement
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        01            within Doctor Neuhaus's patient record?
        02                 A.   No, it is not.
        03                 Q.   Is there any indication that that may be
        04            a possibilities within her documentation?
        05                 A.   No, it is not.
        06                 Q.   Let's move on to Patient 4.
        07                      (THEREUPON, a recess was taken.)
        08                      PRESIDING OFFICER GASCHLER:  All right.
        09            Back on the record, Mr. Hays.
        10                 BY MR. HAYS::
        11                 Q.   Do you have the expert report for Patient
        12            4 in front of you?
        13                 A.   Patient 4?  Yes, I do.
        14                 Q.   And what is the exhibit number for that?
        15                 A.   Seventy-one.
        16                 Q.   And do you have Doctor Neuhaus's patient
        17            record for Patient 4 in front of you?
        18                 A.   Yes, I do.
        19                 Q.   And what is that exhibit number?
        20                 A.   Twenty-six.
        21                 Q.   And do you have Doctor Tiller's record
        22            for Patient 4 in front of you?
        23                 A.   Yes, I do.
        24                 Q.   What exhibit number is that?
        25                 A.   Thirty-seven.
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        01                 Q.   From your review of the record please
        02            describe Patient 4.
        03                 A.   Patient 4 is a 15-year-old
        04            African-American female from New York who became
        05            pregnant by consensual intercourse with her
        06            boyfriend and she was 28 weeks pregnant.
        07                 Q.   How many pages consist of Patient 4's
        08            records?
        09                 A.   Ten pages.
        10                 Q.   And is that Doctor Neuhaus's record?
        11                 A.   Yes.
        12                 Q.   Without being told that that record came
        13            from Doctor Neuhaus would it be possible to tell
        14            whose physician record it is?
        15                 A.   No.
        16                 Q.   And from that record can you tell the
        17            patient's appointment date and time with -- with
        18            Doctor Neuhaus?
        19                 A.   No.
        20                 Q.   Do you know whether Doctor Neuhaus came
        21            to a diagnosis for this patient?
        22                 A.   Yes, I do.
        23                 Q.   How do you know?
        24                 A.   There is a DTREE positive diagnosis
        25            report.
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        01                 Q.   And what was the patient's diagnosis?
        02                 A.   Acute stress disorder, moderate.
        03                 Q.   And what is the diagnostic criteria for
        04            acute stress disorder, moderate?
        05                 A.   308.3.
        06                 Q.   And where is that located?
        07                 A.   In the DSM -- on the -- on the document
        08            or in the?
        09                 Q.   Or in the DSM?
        10                 A.   In the DSM?  The diagnostic criteria for
        11            acute stress disorder are on pages 471 and 472.
        12                      MR. HAYS:  May I approach?
        13                      PRESIDING OFFICER GASCHLER:  (Nods head.)
        14                      MR. HAYS:  And I've handed a two-page
        15            document to opposing counsel and a two-page
        16            working copy to the presiding officer and Exhibit
        17            No. 92, two-page document to the witness.
        18                 BY MR. HAYS::
        19                 Q.   Can you tell me what that two-page
        20            document is?
        21                 A.   It is a copy of pages 471 and 472 of the
        22            DSM.
        23                 Q.   Is it a true and accrual representation
        24            of those pages?
        25                 A.   Yes, it is.
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        01                      MR. HAYS:  I move to admit Exhibit 92.
        02                      MR. EYE:  No objection.
        03                      PRESIDING OFFICER GASCHLER:  Thank you.
        04            Admitted.
        05                 BY MR. HAYS::
        06                 Q.   And can you describe what the diagnostic
        07            criteria is for acute stress disorder, moderate?
        08                 A.   Well, let's see, there are eight listed
        09            criteria.  Some of them again are criteria of
        10            exclusion which the inclusory criteria starts with
        11            criterion A which is what's referred to in this
        12            diagnosis as the gatekeeper criterion.
        13                 Q.   Why is it -- why is it called the
        14            gatekeeper criterion?
        15                 A.   It is the definition of a traumatic
        16            stressor.  One cannot develop by definition an
        17            acute stress disorder without exposure to a
        18            traumatic stressor.  A traumatic stressor is
        19            defined in the DSM as a -- under criterion A as
        20            having two parts. The person has to be exposed to
        21            and by exposed to -- and by exposed to experience,
        22            witness or confronted with an event that involved
        23            actual or threatened death or serious injury, or
        24            threat to the physical integrity of self or
        25            others.  That's the objective prong so to speak of
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        01            that criterion.  The subjective prong is the
        02            person's response involved intense fear,
        03            helplessness or horror.  So both elements of that
        04            criterion have to be met for there to have been a
        05            traumatic exposure that could lead to this
        06            disorder.  The subsequent criteria define the
        07            symptoms of the disorder, but if you don't meet
        08            criterion A you cannot with rare exception develop
        09            this disorder basically by definition.
        10                 Q.   So what's the other criteria?
        11                 A.   Three or -- well, criterion B is three or
        12            more of the following dissociative symptoms, and
        13            then it lists what are called dissociative
        14            symptoms.  Subjective sense of numbing, detachment
        15            or absence -- absence of emotional responsiveness.
        16            No. 2, a reduction in awareness of surroundings
        17            often described given the example in the DSM as
        18            being in a daze.  Three is a symptom called
        19            derealization.  No. 4 is a symptom referred to as
        20            depersonalization, and No. 5 is a symptom referred
        21            to as dissociative amnesia.  Number -- those are
        22            the five symptoms in criterion B.  Criterion C is
        23            what's called re-experiencing symptoms and it
        24            gives a list that you have to have at least one of
        25            the following.  Recurrent images, thoughts,
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        01            dreams, illusions, flashback episodes or a sense
        02            of reliving the experience or distress on exposure
        03            to reminders of the traumatic event.  Criterion D
        04            is avoidance symptoms.  Marked avoidance of
        05            stimuli that arouse recollections of the trauma
        06            such as thoughts, feelings, conversations,
        07            activities, places and people.  And criterion E is
        08            anxiety or increased arousal symptoms such as
        09            difficulty sleeping, irritability, poor
        10            concentration, hypervigilance, exaggerated
        11            startled response, motor restlessness.  F is the
        12            standard causes clinically significant distress or
        13            impairment criterion.  G is the length of time,
        14            minimum of two days, maximum of four weeks and
        15            occurring within four weeks of the traumatic
        16            event.  And H other -- is the exclusion criterion
        17            not due to direct effect of a substance or a
        18            general medical condition or it's not better
        19            accounted for by some other diagnosis.
        20                 Q.   So it has a maximum of four weeks.  What
        21            happens if those symptoms continue longer than
        22            four weeks?
        23                 A.   Then the diagnosis assuming that the
        24            stressor -- again assuming that criterion A has
        25            been met, then the diagnosis becomes

�  00419
        01            post-traumatic stress disorder.  Again, that's
        02            pretty much by definition.
        03                 Q.   And where is it documented within the
        04            patient's record that Doctor Neuhaus diagnosed
        05            this patient with acute stress disorder?
        06                 A.   The DTREE positive diagnostic report.
        07                 Q.   And let's go to that page.
        08                 A.   Okay.
        09                 Q.   So what is the significance of this
        10            report within this patient's record?
        11                 A.   Well, this report documents that the
        12            patient has been exposed to a traumatic stressor.
        13            That she has experienced, witnessed or been
        14            confronted with an event that involved actual or
        15            threatened death or serious injury or threat to
        16            physical integrity accompanied by intense fear,
        17            helplessness or horror.  There is a list of
        18            positive -- again, as would be expected with the
        19            -- with the way this computer program is set up
        20            there is a list of symptoms -- general symptoms to
        21            which the answer yes has been entered into the
        22            computer and there is an extensive list of these.
        23                 Q.   Well, let's start with the gatekeeper as
        24            you described it.
        25                 A.   Okay.
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        01                 Q.   Can you tell what event involved actual
        02            or threatened death or serious injury or threat to
        03            physical integrity?
        04                 A.   No.
        05                 Q.   Is there any indication within this
        06            patient's record what that was?
        07                 A.   No.
        08                 Q.   Could -- is there an MI Statement located
        09            within the document?
        10                 A.   Yes, there is.
        11                 Q.   Could the information within the MI
        12            Statement support the --
        13                      THE REPORTER:  Could the?
        14                 BY MR. HAYS::
        15                 Q.   Information within the MI Statement
        16            support the diagnosis of acute stress disorder?
        17                 A.   No.
        18                 Q.   Why not?
        19                 A.   There is no evidence of a traumatic
        20            exposure I'll elicited in the screening.
        21                 Q.   So what's elicited in that screening?
        22                 A.   What is elicited are positive responses
        23            to the depression screening symptoms which might
        24            support a diagnosis of depression on further
        25            mental health evaluation, and a young woman who is
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        01            extremely upset about having become pregnant.
        02                 Q.   So can finding out that you're pregnant
        03            with an unwanted or unexpected pregnancy meet the
        04            definition of a traumatic stressor as defined in
        05            the DSM?
        06                 A.   By itself, no.
        07                 Q.   Why not?
        08                 A.   Because it is -- unless it's accompanied
        09            by a perception that the pregnancy is going to
        10            kill you it is a normal -- I shouldn't say normal.
        11            It is a common life event.  It is not a situation
        12            that although it may be very distressing to find
        13            yourself having a teenage -- having unwanted
        14            teenage pregnancy, it does not rise to the level
        15            of a traumatic stressor such as assault, combat,
        16            motor vehicle accident, earthquake, disaster.
        17            Again, if for some reason you truly believe that
        18            becoming pregnant is going to result in your death
        19            and you believe that you are imminently about to
        20            die because you are pregnant, and your response to
        21            that is terror or helplessness, then it could, but
        22            absent that kind of response or if at the time
        23            that you find out that you're pregnant, you tell
        24            your boyfriend you're pregnant and he assaults
        25            you, you could have a posttraumatic reaction to
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        01            that acute stress disorder but short of those
        02            types of circumstances.
        03                 Q.   Is there any information within this
        04            record that shows those circumstances were met?
        05                 A.   No.  The closest to it is I was shocked
        06            when I found out I was pregnant.
        07                 Q.   Is there any other information contained
        08            within the record anywhere within the whole entire
        09            patient record for Doctor Neuhaus?
        10                 A.   No.
        11                 Q.   Can you tell me going back to the DTREE
        12            and positive DSM report, can you tell me the
        13            rating date and time for this document?
        14                 A.   8-5-2003, 1232.
        15                 Q.   And the report date and time for this
        16            document?
        17                 A.   It's the same date and the time is 1238.
        18                 Q.   And how many minutes separate?
        19                 A.   Six minutes.
        20                 Q.   Was there any information on the GAF
        21            report that would help support a diagnosis for
        22            acute stress disorder?
        23                 A.   No.
        24                 Q.   What is the GAF rating for this patient?
        25                 A.   Twenty-five.
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        01                 Q.   And what's the significance of this
        02            document within this patient's record?
        03                 A.   Again, it's hard to say past a generic
        04            summary of negative findings and unsupported
        05            positive conclusion of behavioral impairment --
        06            behavioral or functional impairment.
        07                 Q.   Is there any information within this
        08            patient's record that would support the GAF rating
        09            of 25?
        10                 A.   Possibly.
        11                 Q.   And what is that information?
        12                 A.   The patient reports she couldn't focus in
        13            school, she hasn't been getting a lot of sleep,
        14            that she feels guilt, that she has problems with
        15            energy.  These are all things that potentially can
        16            support a GAF rating of impairment due to
        17            psychiatric symptoms.
        18                 Q.   You say potentially but why does it not
        19            in that form?
        20                 A.   Because the MI Statement is a screen
        21            conducted by a nonmental health professional who
        22            is not likely to have the clinical skills to
        23            differentiate between situational stress and
        24            distress and psychiatric symptoms and a
        25            psychiatric disorder or whether both or all of
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        01            them are present.
        02                 Q.   So what more would need to be -- need to
        03            be asked?
        04                 A.   A standard clinical interview involving
        05            current and past symptoms, intensity, frequency,
        06            duration, personal history, medical history,
        07            psychiatric history, psychosocial history, and a
        08            mental status examination, as well as a review of
        09            available records and collateral information from
        10            a third party which is typical when interviewing
        11            children or adolescents.
        12                 Q.   Is there any information of that type
        13            within this patient record?
        14                 A.   Well, other than what's contained in the
        15            MI Statement, no.
        16                 Q.   Let's go back to the GAF report.  What
        17            was its rating, date and time?
        18                 A.   8-5-2003, 1238.
        19                 Q.   And the report date and time?
        20                 A.   Eight -- same date, 1239.
        21                 Q.   And what was the difference between those
        22            two times?
        23                 A.   One minute.
        24                 Q.   If you consider the information listed on
        25            the DTREE and GAF reports as evidence of Doctor
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        01            Neuhaus's performance of an evaluation of the
        02            behavioral or functional impact of Patient 4's
        03            condition and symptoms, do you have an expert
        04            opinion as to whether she met the standard of care
        05            in the performance of that evaluation?
        06                 A.   I do.
        07                 Q.   And what is it?
        08                 A.   That unfortunately she did not.
        09                 Q.   Why not?
        10                 A.   There is no evidence of a psychiatric or
        11            mental health evaluation performed by Doctor
        12            Neuhaus in this chart.
        13                 Q.   What is there evidence of?
        14                 A.   There is an intake sheet from Doctor
        15            Tiller's clinic.  There are MI -- two MI
        16            indicators, one handwritten, one typed.  The first
        17            one seems to have actually been written by the
        18            patient herself and so carries some significance
        19            in terms of clinical findings, but again done
        20            through what appears to be Doctor Tiller's
        21            nonmental health professional staff and the typed
        22            MI Statement.
        23                      THE REPORTER:  And the which statement?
        24                 A.   Typed MI Statement.
        25                 BY MR. HAYS::
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        01                 Q.   Did you consider the information listed
        02            on the DTREE and GAF report listed as evidence of
        03            Doctor Neuhaus's performance of Patient 4's mental
        04            status examination, do you have an expert opinion
        05            as to whether she met the standard of care in the
        06            performance of that mental status examination?
        07                 A.   Yes, I do.
        08                 Q.   And what is it?
        09                 A.   She did not.
        10                 Q.   Why not?
        11                 A.   There is no correlation or indication of
        12            some of the standard elements of a mental status
        13            examination in this evaluation as reported by the
        14            DTREE.  In the GAF there are some negative and
        15            positive findings reported in a generic manner
        16            without any specific reference to the patient's
        17            clinical status.
        18                 Q.   And so what would need to be performed?
        19                 A.   Again, the same clinical examination that
        20            I just reviewed with a mental status examination
        21            that reviews both pertinent and positive and
        22            negative findings, as well as a review of -- of
        23            medical records documentation.
        24                 Q.   If you consider the information listed on
        25            the DTREE and GAF reports as evidence of Doctor
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        01            Neuhaus's performance of Patient 4's mental health
        02            evaluation, do you have an expert opinion as to
        03            whether she met the standard of care in the
        04            performance of Patient 4's mental health
        05            evaluation?
        06                 A.   I do.
        07                 Q.   And what is your expert opinion?
        08                 A.   She did not meet the standard of care.
        09                 Q.   Why?
        10                 A.   It's lacking in clinical content,
        11            specific mental status information, it's -- it's
        12            not possible to determine how long she spent with
        13            the patient or when she spent time with the
        14            patient, and the documents as generated are not
        15            even signed to indicate that Doctor Neuhaus
        16            endorses the computer program product.
        17                 Q.   Why would that be important?
        18                 A.   Well, again, whenever you have a form or
        19            something that's been printed out, if you -- if
        20            the doctor or physician doesn't sign, initial,
        21            date, or in some way memorialize their involvement
        22            with it.  There is really no way to tell where it
        23            came from, when it was -- and what it was related
        24            to in terms of an evaluation that accompanied it.
        25            There -- all we know is that it's in Doctor
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        01            Neuhaus's file, Doctor Neuhaus testified that she
        02            did them -- if you're talking just about the
        03            documentation which is what I understood the
        04            question, if you're talking just about the
        05            documentation you would really have no way of
        06            knowing that Doctor Neuhaus generated these
        07            reports.
        08                 Q.   And what about the other information that
        09            was made known to you, does it affect your
        10            opinion?
        11                      MR. EYE:  What -- I object on the basis
        12            that it's vague.
        13                      PRESIDING OFFICER GASCHLER:  What
        14            information are you referring to?
        15                      MR. HAYS:  From the -- from the trial and
        16            the inquisition testimony.
        17                 A.   Yes.  If you include the testimony that
        18            Doctor Neuhaus owns these documents, then yes, but
        19            on the -- yes, that would indicate that these are
        20            documents that Doctor Neuhaus generated, but based
        21            on the documentation alone there is no way to
        22            determine that.
        23                 BY MR. HAYS::
        24                 Q.   Do you have an expert opinion as to
        25            whether Doctor Neuhaus met the standard of care in
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        01            documentation in regards to this patient?
        02                 A.   Yes, I do.
        03                 Q.   And what is your expert opinion?
        04                 A.   That she did not.
        05                 Q.   Why?
        06                 A.   Well, again, because these positive
        07            findings are not correlated with any positive
        08            clinical findings, the computer generated generic
        09            symptom statements are not correlated with any
        10            examination or evaluation.  There is no evidence
        11            that they're based upon on examination or
        12            evaluation.  There is a lot again of those,
        13            either/or statements that are not explained so yes
        14            responses to either/or.  There are statements that
        15            are not -- not supported even by the MI document
        16            about symptoms, and again no -- no evidence of
        17            consideration of -- of pregnancy as a psychosocial
        18            stressor which of itself could account for
        19            anything.
        20                 Q.   What would make Doctor Neuhaus's GAF and
        21            DTREE reports reflect adequate documentation of
        22            the evaluations?
        23                 A.   Some evidence of -- of personal clinical
        24            evaluation, current and prior history, symptoms
        25            length, frequency, intensity, duration, examples

�  00430
        01            of impaired functioning, psychosocial history,
        02            medical history, and a mental status examination
        03            and again -- and written in on is going to have a
        04            GAF report and a -- and a DTREE report, but there
        05            has to be some indication of the clinical findings
        06            that support certainly the positive statements,
        07            plus other relevant symptoms that are not even
        08            listed in the computer programs that could be
        09            associated with the patient's condition, and
        10            positive findings of the -- as well as negative
        11            findings in the mental status examination.
        12                 Q.   Would the traumatic stressor need to be
        13            documented?
        14                 A.   Certainly if you're going to give a
        15            diagnosis of acute stress disorder you would
        16            certainly have to describe the traumatic stressor
        17            at least to the extent where it could be
        18            identified as such.
        19                 Q.   Why is that.
        20                 A.   Because without exposure to a traumatic
        21            stressor and meeting both the subjective and
        22            objective prongs of that criterion by definition
        23            this diagnosis would not be accurate.  So you
        24            would want -- again, it's not a problem to come up
        25            with a diagnosis that's not accurate from a
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        01            standard of care perspective necessarily, but you
        02            want to be able to follow the process and the
        03            reasoning of the doctor's -- the doctor who did
        04            come up with it and the only way to do that is
        05            with the pertinent clinical information.
        06                 Q.   Let's move on to Patient 6.
        07                      THE WITNESS:  Would it be okay if I grab
        08            my Coke?
        09                      MR. HAYS:  May I?
        10                      THE WITNESS:  Thank you.  That's okay.
        11            Sorry.  Okay.
        12                 BY MR. HAYS::
        13                 Q.   And do you have your expert report in
        14            front of you?
        15                 A.   Yes, I do.
        16                 Q.   And what is that exhibit marked?
        17                 A.   Seventy-three.
        18                 Q.   And do you have Doctor Neuhaus's patient
        19            record in front of you for Patient 6?
        20                 A.   Yes, I do?
        21                 Q.   And what is that exhibit marked?
        22                 A.   Twenty-eight.
        23                 Q.   And do you have Doctor Tiller's record
        24            for Patient 6?
        25                 A.   Yes, I do.
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        01                 Q.   And what is that?
        02                 A.   Thirty-nine.
        03                 Q.   And could you please describe Patient 6
        04            from review of your records?
        05                 A.   Patient 6 is a 14-year-old single female
        06            from New York, pregnant by consensual intercourse
        07            with her boyfriend, about approximately 25 plus
        08            weeks pregnant.
        09                 Q.   How many pages consist of Patient 6's
        10            records with Doctor Neuhaus's patient records?
        11                 A.   Twenty.
        12                 Q.   And without being told that record came
        13            from Doctor Neuhaus would it be possible to tell
        14            whose physician record it is?
        15                 A.   No.
        16                 Q.   Do you know whether Doctor Neuhaus came
        17            to a diagnosis for this patient?
        18                 A.   Yes.
        19                 Q.   And what diagnosis was it?
        20                 A.   Acute stress disorder.
        21                 Q.   And where is that diagnosis located
        22            within the record if it is?
        23                 A.   Bates 16.
        24                 Q.   And what page is that or what is that
        25            document?
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        01                 A.   I'm sorry, what's the question?
        02                 Q.   Bates 16, what is that document?
        03                 A.   Oh, I'm sorry, that's the DTREE positive
        04            diagnostic report.
        05                 Q.   And what is the significance of that
        06            record within this patient record?
        07                 A.   That Doctor Neuhaus concluded that this
        08            patient met the criteria for acute stress
        09            disorder.
        10                 Q.   Now, does this -- strike that.  Does this
        11            document appear in Doctor Tiller's records?
        12                 A.   Yes.
        13                 Q.   Is it the same?
        14                 A.   No, the dates are different.
        15                 Q.   And how are the dates different?
        16                 A.   Doctor Tiller's copy of the DTREE also
        17            has a fax number at the top, so that's another
        18            difference.  Has a fax date at the top.  The fax
        19            date is September 15th, 2003, at 11:28 a.m.  The
        20            report date and time is -- the rating date and
        21            time is 8-26-03, 9:58 and the report date is
        22            9-5-2003 at 12:48.  And Doctor Neuhaus's document
        23            the rating date is 8-26-03, 9:58, so that's the
        24            same, and the report date is 8-26-03, 10:01 which
        25            is three minutes later.
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        01                 Q.   So let's talk about the DTREE positive DS
        02            report in Doctor Neuhaus's patient record.  Can
        03            you tell me what the gatekeeper traumatic event
        04            was?
        05                 A.   No.
        06                 Q.   Is there any information within the
        07            entire patient record that would indicate what the
        08            traumatic event was?
        09                 A.   No.
        10                 Q.   Is there any information on the MI
        11            Statement that could be used to determine what the
        12            traumatic event was?
        13                 A.   No.
        14                 Q.   Is there any other information about how
        15            Patient 6 meets the other portions of the
        16            diagnostic criteria for acute stress disorder
        17            located within that patient record?
        18                 A.   No.
        19                 Q.   Let's take a look at the MI Statement.
        20            What page is it by the way?
        21                 A.   Bates 6.
        22                 Q.   And what's the significance of that
        23            document --
        24                 A.   Well --
        25                 Q.   -- within this patient's record?
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        01                 A.   Well, there is the more narrative portion
        02            which indicates that this patient had known for
        03            some months that she was pregnant.
        04                 Q.   So could the pregnancy be the traumatic
        05            stressor?
        06                 A.   By definition no because it would have to
        07            occur within four weeks of the traumatic exposure.
        08            The disorder by definition has to occur within
        09            four weeks of the traumatic exposure.
        10                 Q.   Is there any other significant
        11            information within that document?
        12                 A.   Yes.  That this patient has extremely
        13            difficult family circumstances.  The family has
        14            been separated.  Sounds like the mom is really
        15            struggling to try to keep her family going.  The
        16            brothers are staying with the grandmother, the
        17            patient and her mother are living with her aunt.
        18            That she is sleeping on the couch.  She says it's
        19            been very rough.  She said that her aunt also has
        20            five kids which implies that she is one of five
        21            children, and she's very clear that money is
        22            extremely tight.  We have to make sure that there
        23            is enough food for everybody which to me implies
        24            certainly that they are extremely poor.  Poor
        25            enough so that they may not have enough food to
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        01            put on the table for everybody.
        02                 Q.   So what's the significance of that entry
        03            into the MI Statement?
        04                 A.   Well, that indicates extraordinarily
        05            severe environmental stressors -- I shouldn't say
        06            extraordinarily.  Unfortunately it's not that
        07            extraordinary, but very severe environmental
        08            stressors that might also account for any
        09            emotional or psychological symptoms as opposed to
        10            any inherent or innate psychiatric disorder that
        11            would have to be accounted for in a psychiatric
        12            evaluation.
        13                 Q.   No.  Is there any discussion of that
        14            within Doctor Neuhaus's patient record other than
        15            found in that MI Statement?
        16                 A.   No.
        17                 Q.   Any other significant information?
        18                 A.   Well, you know, again as in some of the
        19            other records the screen for depression that asks
        20            about the nine symptoms in the depression criteria
        21            of the DSM.  There are a number of responses that
        22            may have to do with the pregnancy or response to
        23            the pregnancy as opposed to a psychiatric
        24            disorder.  So, for example, interest.  I like to
        25            play sports, basketball, softball, track.  Now I'm
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        01            pregnant and when someone calls me up to go do
        02            that I don't feel like it.  Well, that's listed
        03            under interest, but again the question of does
        04            that really indicate a decrease in her interest to
        05            do that or a decrease in her ability to do that
        06            because of her pregnancy.  Guilt.  Yes, I'm
        07            ashamed to go outside and be around friends and
        08            family.  I don't want them to see me like this.  I
        09            feel guilty.  I feel guilty -- it says I feel
        10            guilty about what you did.  I presume she means
        11            what I did.  I don't like myself as much.  So,
        12            again, is that the kind of morbid guilt that you
        13            see associated -- some morbid and often undeserved
        14            or unjustified feelings of guilt that you see
        15            associated with depression, or is that an
        16            appropriate -- maybe not appropriate, but a normal
        17            and expected response to an unwanted pregnancy
        18            that is stressing out her already stressed family
        19            that she is embarrassed about.  I don't want
        20            people to see me like this, i.e., pregnant.
        21            Appetite.  You know, she says that she didn't eat,
        22            she did eat, she doesn't care now anymore.  I'm
        23            eating every two or three hours most of the time
        24            because I'm hungry.  Well, again, third trimester
        25            pregnancy or change in appetite due to a
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        01            psychiatric symptom of increased -- of potentially
        02            depression or anxiety.  So I could go on with some
        03            of these.
        04                 Q.   Is there any discussion within Doctor
        05            Neuhaus's patient record about whether these
        06            indicators for depression were addressed?
        07                 A.   It does not.
        08                 Q.   Would it be important to indicate that
        09            within the patient record?
        10                 A.   Well, these are -- these are the symptoms
        11            -- because this is the positive screen these would
        12            hopefully be further addressed in a professional
        13            mental health assessment whether it's by a
        14            psychiatrist, family care doctor, somebody who has
        15            training in -- in clinical training in performing
        16            mental health assessments.
        17                 Q.   Why would that need to be addressed?
        18                 A.   Because those are the symptoms that she's
        19            -- that have been elicited on a positive screen,
        20            and so when something is elicited on a positive
        21            screen there is an obligation to follow- up and
        22            further develop them.  Okay.  So if you get a TB
        23            test that they give people, right.  If you get a
        24            TB test and it comes up positive and you go to the
        25            doctor they don't just say, oh, it's positive, see
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        01            you next year.  Once it turns up positive you get
        02            evaluated further for whether you might indeed
        03            have active or inactive or had an exposure to
        04            tuberculosis.  The same thing, once you come up
        05            with a positive screen the obligation is to
        06            follow-up on that with a clinical evaluation.
        07                 Q.   Let's move to the -- well, first of all,
        08            is there a GAF report in this patient's record?
        09                 A.   Yes, there is.
        10                 Q.   And where is it located?
        11                 A.   Bates 12.
        12                 Q.   And what's the rating date and time for
        13            that document?
        14                 A.   8-26-03, 10:01.
        15                 Q.   And what's the report date and time for
        16            that document?
        17                 A.   9-5-03, 12:48.
        18                 Q.   Is there a GAF report also within Doctor
        19            Tiller's record?
        20                      PRESIDING OFFICER GASCHLER:  Excuse me.
        21            What did you say the report date and time was?
        22                 A.   The report date was 9-5-2003, 12:48.
        23                      PRESIDING OFFICER GASCHLER:  Counsel, my
        24            --
        25                 BY MR. HAYS::
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        01                 Q.   That's on -- what page are you reading?
        02                 A.   Bates 12.
        03                 Q.   Is there another GAF report within Doctor
        04            Neuhaus's record as well?
        05                 A.   Yes, there is.
        06                 Q.   And what is the rating date and time for
        07            that one?
        08                 A.   8-26-2003.
        09                 Q.   And the report date and time for that
        10            one?
        11                 A.   8-26-2003, 10:02, and the rating date
        12            time is 10:01 --
        13                 Q.   Is that --
        14                 A.   -- rating time.
        15                 Q.   Is there any other information on those
        16            two documents that is any different?
        17                 A.   Just the Bates numbers.
        18                 Q.   And can you look at the one in Doctor
        19            Tiller's record.
        20                 A.   Okay.
        21                 Q.   Which one does it match?
        22                 A.   The report date is 9-5-03, 12:48 and the
        23            fax number -- well, that's what it matches.
        24                 Q.   And back to Bates page 12, what's the GAF
        25            rating for this patient, patient?
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        01                 A.   Thirty-five.
        02                 Q.   And what's the significance of that
        03            rating for this patient?
        04                 A.   Well, Doctor Neuhaus has reached the
        05            conclusion that the patient has presented -- well,
        06            Doctor Neuhaus has pressed yes on and no so that
        07            the computer assigned a rating scale range of 31
        08            to 40 which is consistent with major impairments
        09            in areas such as work, school, family, relations,
        10            judgment, thinking or mood.
        11                 Q.   Is there any information within Patient 6
        12            record for Doctor Neuhaus that would support this
        13            rating?
        14                 A.   Not information generated by Doctor
        15            Neuhaus.  There is the MI Statement which
        16            potentially could support some of these
        17            statements, but not if they -- the problems that
        18            the patient is primarily complaining of are
        19            related to situational stress and problems in her
        20            environment such as poverty -- poverty.
        21                 Q.   And why is that?
        22                 A.   Because the GAF report is supposed to be
        23            a reflection of impairment due to psychiatric
        24            symptoms so that an individual with no psychiatric
        25            symptoms who has two broken legs and can't get out
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        01            of bed cannot be given an impairment -- an
        02            impairment rating that indicates that he would
        03            never leave the house all day on the GAF scale
        04            because it's -- although it's true that he never
        05            leaves the house all day and it's also true that
        06            he has significant functional impairment it's not
        07            on the basis of a psychiatric disorder.
        08                 Q.   So is there any of that information
        09            contained within Doctor Neuhaus's record?
        10                 A.   No.
        11                 Q.   So if you consider the information listed
        12            on the DTREE and GAF reports as evidence of Doctor
        13            Neuhaus's performance of an evaluation of a
        14            behavioral or functional impact on Patient 6's
        15            conditions and symptoms do you have an expert
        16            opinion as to whether she met the standard of care
        17            in the performance of that evaluation?
        18                 A.   Yes, I do.
        19                 Q.   And what is your expert opinion?
        20                 A.   That unfortunately she did not.
        21                 Q.   Why?
        22                 A.   Because her documentation does not
        23            reflect a mental health evaluation, a review of
        24            symptoms, present symptoms, current symptoms,
        25            intensity, frequency, duration, past psychiatric
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        01            history, current psychosocial history, family
        02            history, medical history, a consideration of the
        03            circumstances both from this patient's unfortunate
        04            family circumstances, as well as her unwanted
        05            pregnancy or a mental status examination or a
        06            review of records.
        07                 Q.   Now, you spoke about the mental status
        08            examination.  If you consider the information
        09            listed on the DTREE, GAF reports as evidence of
        10            Doctor Neuhaus's performance, of Patient 6's
        11            mental status examination do you have an expert
        12            opinion as to whether she met the standard of care
        13            in her performance of that mental status
        14            examination?
        15                 A.   Yes, I do.
        16                 Q.   And what is it?
        17                 A.   That she did not.
        18                 Q.   Why not?
        19                 A.   Because of the negative finding that
        20            would be related to a mental status examination
        21            are -- are noted generically by a computer -- by
        22            the computer program, and have no specific
        23            clinical information and the positive -- there are
        24            no -- no clinical findings to support her positive
        25            conclusion of impairment or diagnosis that are
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        01            specific to the patient.
        02                 Q.   If you consider the information listed on
        03            the DTREE and GAF reports as evidence of Doctor
        04            Neuhaus's performance of Patient 6 mental health
        05            evaluation, do you have an expert opinion as to
        06            whether she met the standard of care in her
        07            performance of that mental health evaluation?
        08                 A.   I do.
        09                 Q.   And what is your expert opinion?
        10                 A.   She unfortunately did not.
        11                 Q.   Why not?
        12                 A.   Because again there is no evidence that
        13            there was a review of current or past
        14            symptomatology, medical psychiatric, psychosocial
        15            circumstances, consideration of the effective
        16            pregnancy, and -- and a formal -- formal or
        17            informal mental status exam that covered pertinent
        18            positive as well as negative findings.
        19                 Q.   And what would need to be performed in
        20            order to meet the standard of care?
        21                 A.   All of those items that I just mentioned
        22            would be part of the standard evaluation, and
        23            again you wouldn't necessarily have to absolutely
        24            have every single item.  But you would have to
        25            have something and -- that resembled or allowed
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        01            you to follow the physician's thinking and
        02            decision making other than these
        03            computer-generated statements which are based on
        04            yes/no input.
        05                 Q.   Do you have an expert opinion as to
        06            whether Doctor Neuhaus met the standard of care in
        07            documentation with regards to this patient's
        08            record?
        09                 A.   Yes, I do.
        10                 Q.   And what is your expert opinion?
        11                 A.   That she did not.
        12                 Q.   Why is that?
        13                 A.   Because computer generated algorithms
        14            with generalized statements, and no specific
        15            clinical information reflecting findings or
        16            conduct to the mental health evaluation don't --
        17            are not the standard for an average mental health
        18            professional or medical practitioner with mental
        19            health assessment training.
        20                      MR. HAYS:  Sir, it looks like we're at
        21            4:30.  That is a good stopping point, I'm in
        22            between patients.
        23                      PRESIDING OFFICER GASCHLER:  Fine with
        24            me.  Mr. Eye, is that acceptable?
        25                      MR. EYE:  No objection to that, Your
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        01            Honor.
        02                      PRESIDING OFFICER GASCHLER:  Okay.  Start
        03            tomorrow morning at 8:30 again?
        04                      MR. HAYS:  Yes, sir.
        05                      MR. EYE:  Yes, sir.
        06                      PRESIDING OFFICER GASCHLER:  All right.
        07            Thank you all.
        08                      (THEREUPON, the hearing concluded at 4:31
        09            p.m.)
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        17            to any of the parties, nor am I an employee
        18            of or related to any of the attorneys
        19            representing the parties, and I have no
        20            financial interest in the outcome of this
        21            matter.
        22                 Given under my hand and seal this
        23                 day of              , 2011.
        24                        ______________________________
        25                 Cameron L. Gooden, C.S.R. No. 1335
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gain   (7)
gained   (2)
gait   (3)
Gaschler   (36)
gatekeeper   (5)
general   (21)
generalized   (1)
generally   (10)
generate   (1)
generated   (36)
generic   (15)
generically   (5)
getting   (8)
girl   (7)
girls   (2)
give   (12)
given   (5)
gives   (3)
Giving   (1)
gleaned   (1)
go   (33)
God   (1)
goes   (7)
going   (40)
GOLD   (4)
good   (5)
Gooden   (2)
gotten   (3)
grab   (1)
grandmother   (1)
Granite   (1)
grief   (1)
gross   (1)
grounds   (3)


grown   (1)
guess   (1)
guidance   (1)
guide   (1)
guilt   (15)
guilty   (5)


< H >
hallmark   (1)
hallucinations   (5)
hallucinatory   (1)
hand   (4)
handed   (1)
handing   (4)
handwriting   (5)
handwritten   (10)
happen   (2)
happened   (4)
happening   (4)
happens   (2)
hard   (2)
harm   (5)
harming   (1)
Hays   (86)
head   (1)
head.   (4)
heading   (1)
HEALING   (2)
health   (95)
health-trained   (1)
hearing   (2)
held   (1)
help   (4)
helped   (1)
helpless   (1)
helplessness   (3)
hereof   (1)
Hester   (1)
high   (3)
highest   (1)
highly   (1)
history   (36)
hit   (1)


hobbies   (1)
home   (4)
homeless   (1)
Honor   (5)
Hope   (1)
hopefully   (1)
hopeless   (1)
horror   (2)
horses   (4)
hospital   (1)
hour   (1)
hours   (3)
house   (8)
hungry   (2)
hurt   (1)
hurting   (9)
hygiene   (12)
hypersomnia   (9)
hypervigilance   (1)
hypomanic   (2)
hypothyroidism 
 (1)


< I >
i.e   (5)
idea   (1)
ideation   (5)
ideations   (1)
identical   (3)
identification   (3)
identified   (1)
identify   (3)
identifying   (3)
idiosyncratic   (1)
III   (1)
illegitimate   (1)
Illinois   (1)
illness   (5)
illusions   (1)
images   (1)
imagine   (2)
immature   (1)
imminent   (1)
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imminently   (2)
impact   (11)
impair   (1)
impaired   (7)
impairment   (36)
impairments   (1)
impede   (1)
implication   (3)
implications   (1)
implies   (6)
importance   (1)
important   (11)
imposed   (1)
impossible   (3)
improving   (1)
inability   (2)
inactive   (1)
inappropriate   (5)
inaudible   (1)
incest   (4)
include   (8)
included   (8)
includes   (4)
including   (9)
inclusory   (1)
inconsistency   (1)
increase   (9)
increased   (3)
indecisiveness   (2)
in-depth   (1)
INDEX   (1)
indicate   (39)
indicated   (9)
indicates   (26)
indicating   (3)
indication   (28)
indications   (4)
indicative   (2)
indicator   (4)
indicators   (5)
indigent   (1)
individual   (8)
individualized   (1)


individuals   (2)
induce   (1)
induced   (1)
infer   (2)
influence   (2)
infor   (1)
informal   (10)
informally   (2)
information   (160)
informed   (1)
inherent   (1)
in-house   (1)
initial   (1)
initially   (1)
initials   (7)
injury   (7)
innate   (1)
inpatient   (1)
in-person   (3)
input   (2)
inquire   (1)
inquisition   (5)
insight   (1)
Insomnia   (9)
instance   (1)
instrument   (5)
instruments   (1)
intake   (10)
integrity   (3)
intellect   (1)
intense   (2)
intensity   (3)
intensive   (5)
intent   (1)
intentional   (1)
intentionally   (3)
intents   (2)
interact   (2)
interchange   (1)
intercourse   (7)
interest   (18)
interests   (2)
interfering   (1)


interpretation   (1)
interpreter   (1)
interrupt   (1)
interrupting   (2)
intervention   (1)
interview   (9)
interviewing   (1)
invested   (1)
involuntarily   (1)
involuntary   (1)
involve   (1)
involved   (5)
involvement   (1)
involving   (1)
irreversible   (3)
irritability   (1)
irritable   (1)
isolation   (3)
issue   (4)
issues   (4)
item   (1)
items   (2)
its   (2)


< J >
jacket   (1)
Jackson   (1)
Jay   (1)
Jessica   (1)
job   (3)
joined   (1)
judgement   (3)
judgements   (1)
judgment   (18)
July   (4)
justify   (1)


< K >
K.S.A   (1)
KANSAS   (8)
Kauffman   (2)
keep   (3)
Kelly   (1)


kids   (2)
kill   (3)
kind   (16)
know   (83)
knowing   (1)
known   (2)
knows   (2)
Kori   (1)


< L >
labor   (2)
lack   (6)
lacking   (2)
lady   (1)
language   (9)
large   (1)
largely   (1)
larger   (1)
late   (1)
late-term   (1)
law   (3)
lead   (3)
leading   (1)
leave   (2)
leaves   (1)
led   (3)
legal   (1)
legitimate   (1)
legs   (1)
length   (4)
lengthy   (1)
lethargic   (1)
letter   (5)
letters   (2)
level   (9)
License   (1)
licensee   (2)
licensing   (1)
life   (17)
life-threatening   (1)
limited   (1)
list   (11)
listed   (46)
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listing   (3)
lists   (9)
Literally   (1)
little   (11)
living   (1)
LIZA   (1)
locate   (2)
located   (23)
long   (10)
longer   (5)
look   (21)
looking   (11)
looks   (5)
lose   (1)
loss   (16)
lost   (1)
lot   (11)
lots   (1)
loved   (2)
low   (5)
lower   (2)
lunch   (1)


< M >
M.D   (2)
maintain   (11)
maintaining   (4)
major   (48)
making   (2)
manic   (3)
manner   (1)
mannerisms   (1)
March   (3)
mark   (2)
marked   (14)
markedly   (1)
match   (2)
matches   (1)
material   (1)
materials   (1)
math   (1)
MATTER   (4)
mature   (2)


maximum   (3)
mean   (25)
meaning   (3)
means   (9)
medical   (44)
medication   (4)
meet   (32)
meeting   (2)
meets   (5)
melancholic   (2)
member   (6)
members   (2)
memorialize   (1)
memory   (1)
mental   (157)
mention   (1)
mentioned   (11)
mess   (1)
met   (58)
MI   (45)
mild   (1)
milieus   (1)
mimic   (1)
mind   (7)
minimal   (7)
minimally   (1)
minimum   (3)
minute   (4)
minutes   (16)
miscarriage   (2)
misquote   (2)
missing   (3)
misstates   (1)
mistake   (1)
mistaken   (1)
mixed   (4)
mnemonic   (3)
moderate   (4)
modifiers   (1)
modules   (2)
mom   (1)
moment   (2)
money   (1)


months   (3)
mood   (16)
mood-incongruent 
 (1)
morbid   (3)
morning   (3)
mother   (6)
motor   (2)
move   (19)
multi-axial   (1)
multiple   (4)
mutually   (1)


< N >
name   (11)
nap   (1)
Naproxen   (1)
naps   (3)
narrative   (2)
nature   (5)
near   (1)
nearly   (17)
necessarily   (20)
necessary   (1)
necessity   (2)
need   (29)
needed   (4)
needs   (1)
neg   (1)
negative   (47)
negatives   (2)
Neither   (1)
NEUHAUS   (124)
Neuhaus's   (85)
neurologic   (1)
neurological   (1)
never   (4)
New   (7)
night   (4)
nights   (1)
nine   (15)
No.5   (1)
nobody's   (1)


Nods   (4)
non   (1)
nondelusional   (1)
nonmental   (7)
nonmentally   (1)
nonsymptoms   (1)
normal   (7)
NOS   (8)
notated   (1)
notation   (2)
note   (2)
notebook   (2)
noted   (4)
notes   (3)
notice   (1)
noticed   (1)
noting   (1)
number   (40)
numbered   (1)
numbers   (5)
numbing   (1)
numerical   (3)


< O >
OAH   (1)
oaths   (1)
object   (7)
objection   (16)
objective   (2)
objectives   (1)
obligation   (3)
observation   (3)
observe   (1)
observed   (1)
obstacle   (1)
obstruct   (1)
obtain   (1)
obtained   (2)
obvious   (3)
obviously   (5)
occasions   (1)
occupation   (1)
occupational   (7)
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occur   (2)
occurred   (6)
occurring   (1)
offer   (1)
office   (6)
Officer   (40)
Oh   (9)
Okay   (61)
old   (19)
olds   (1)
Once   (5)
one-page   (3)
ones   (5)
one's   (3)
onset   (3)
open   (1)
operationalized 
 (1)
opinion   (72)
opposed   (2)
opposing   (4)
opted   (1)
options   (1)
order   (13)
orientation   (1)
original   (2)
originally   (3)
originate   (1)
outcome   (1)
outside   (2)
overall   (1)
overruled   (3)
owned   (1)
owns   (2)


< P >
p.m   (4)
p.m.   (1)
PAGE   (69)
pages   (23)
pain   (2)
paper   (3)
paperwork   (1)


paragraph   (1)
paraphrase   (2)
paraphrased   (2)
pardon   (2)
parent   (1)
parentheses   (1)
parents   (1)
part   (14)
particular   (1)
particularly   (2)
parties   (2)
parts   (2)
party   (1)
passed   (1)
path   (2)
pathological   (3)
pathologically   (1)
pathology   (5)
Patient   (370)
patients   (30)
patient's   (48)
pattern   (1)
patterns   (2)
pending   (1)
people   (28)
people's   (1)
perception   (1)
performance   (59)
performed   (10)
performing   (2)
period   (6)
permission   (1)
persist   (1)
persistent   (3)
person   (23)
personal   (27)
personalized   (2)
personally   (3)
person's   (6)
perspective   (3)
pertinent   (8)
PETITIONER   (2)
phone   (1)


physical   (7)
physically   (1)
physician   (13)
physicians   (5)
physician's   (2)
physiological   (11)
piece   (3)
pieces   (3)
place   (7)
places   (5)
plan   (9)
play   (10)
playing   (2)
please   (9)
pleasurable   (2)
pleasure   (7)
plus   (5)
point   (5)
pointed   (1)
poor   (3)
portion   (5)
portions   (1)
position   (1)
positive   (91)
positively   (1)
positives   (2)
possibilities   (1)
possibility   (1)
possible   (18)
possibly   (5)
post-care   (1)
posttraumatic   (1)
post-traumatic   (2)
potential   (1)
potentially   (7)
poverty   (2)
practice   (2)
practitioner   (1)
precautions   (1)
prefer   (1)
pregnancies   (2)
pregnancy   (65)
pregnant   (41)


preoccupations 
 (1)
preoccupied   (1)
presence   (5)
present   (13)
presentation   (6)
presented   (8)
presenting   (2)
Presiding   (39)
pressed   (1)
presumably   (8)
presume   (3)
pretty   (4)
prevent   (1)
previous   (9)
primarily   (3)
primary   (2)
print   (1)
printed   (8)
printout   (3)
printouts   (2)
prior   (4)
priorities   (1)
priority   (2)
privately   (1)
probably   (2)
problem   (7)
problematic   (1)
problems   (3)
procedure   (9)
procedures   (1)
proceeding   (2)
PROCEEDINGS 
 (1)
process   (16)
processes   (1)
produce   (2)
produced   (2)
product   (2)
production   (2)
professional   (11)
professionally   (2)
professionals   (1)
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program   (21)
programs   (3)
prominent   (1)
prompt   (1)
prompted   (1)
prompts   (1)
prong   (2)
prongs   (1)
pros   (1)
protected   (2)
provide   (5)
provided   (3)
providers   (2)
providing   (4)
psychiat   (1)
psychiatric   (74)
psychiatrist   (1)
psychiatry   (1)
psychic   (1)
psychological   (1)
psychomotor   (6)
psychosis   (1)
psychosocial   (21)
psychotic   (15)
purpose   (1)
purposes   (3)
pursuant   (1)
put   (7)
puts   (2)


< Q >
qualifiers   (1)
quality   (1)
question   (29)
questions   (17)
quick   (2)
quickly   (2)
quite   (4)
quote   (8)
quotes   (4)
quoting   (3)


< R >


race   (1)
raises   (1)
range   (17)
rape   (6)
raped   (2)
rare   (1)
rating   (73)
ratings   (2)
reached   (2)
reaches   (1)
reaction   (8)
reactions   (1)
read   (6)
readily   (2)
reading   (4)
ready   (1)
really   (21)
reason   (6)
reasoning   (1)
reasons   (6)
recall   (1)
recess   (5)
recite   (1)
recognition   (1)
recollection   (1)
recollections   (1)
recommended   (1)
record   (152)
recorded   (1)
records   (61)
record's   (1)
recurrence   (1)
Recurrent   (8)
reduction   (1)
redundant   (2)
Reese   (1)
re-experiencing 
 (1)
refer   (3)
reference   (1)
referral   (4)
referrals   (2)
referred   (4)


referring   (4)
refers   (3)
reflect   (15)
reflected   (1)
reflecting   (1)
reflection   (3)
reflects   (3)
refuses   (2)
regard   (7)
regarding   (7)
regards   (12)
regretfully   (6)
regrettably   (3)
regular   (1)
related   (19)
relations   (6)
relationship   (1)
relative   (2)
relatively   (2)
relevance   (3)
relevancy   (1)
relevant   (9)
relied   (1)
reliving   (1)
remember   (2)
reminders   (1)
remove   (1)
repeat   (2)
repeatedly   (1)
repeats   (1)
Rephrase   (3)
replaced   (1)
report   (133)
reported   (7)
REPORTER   (13)
reporting   (1)
reports   (50)
represent   (1)
representation   (4)
representative   (2)
representing   (1)
requested   (2)
require   (4)


required   (5)
requirement   (1)
requirements   (1)
requiring   (2)
resembled   (1)
resolve   (1)
resources   (1)
responded   (5)
RESPONDENT   (1)
responds   (1)
response   (13)
responses   (7)
responsibility   (1)
responsiveness 
 (1)
Restate   (1)
restlessness   (1)
result   (7)
retardation   (5)
revealed   (1)
review   (31)
reviewed   (15)
reviewing   (4)
reviews   (1)
rhays@ksbha.ks.g
ov   (1)
rid   (1)
ride   (1)
riding   (1)
right   (18)
rise   (1)
risk   (4)
Robert   (1)
rodeo   (2)
role   (2)
Room   (1)
rough   (1)
routine   (1)
run   (1)
runs   (1)


< S >
Sadly   (4)
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sake   (1)
save   (1)
saw   (9)
saying   (7)
says   (49)
scale   (17)
schedule   (1)
school   (19)
score   (17)
scored   (1)
scores   (5)
screen   (7)
screened   (1)
screening   (29)
screenings   (1)
se   (2)
seal   (1)
second   (17)
section   (1)
sections   (1)
see   (29)
seeing   (5)
seen   (2)
sees   (1)
self   (10)
self-reproach   (1)
sense   (7)
sentence   (1)
separate   (3)
separated   (1)
separates   (1)
September   (2)
serious   (8)
serve   (1)
served   (1)
service   (1)
set   (3)
Seven   (5)
Seventy   (1)
Seventy-eight   (1)
Seventy-one   (1)
Seventy-six   (1)
Seventy-three   (1)


severe   (18)
severely   (1)
severity   (5)
sex   (5)
sexual   (2)
shame   (1)
shape   (1)
Shawnee   (3)
sheet   (9)
shocked   (1)
short   (2)
Shorthand   (1)
show   (4)
showing   (2)
shows   (1)
siblings   (2)
sic   (1)
sig   (1)
SIGECAPSS   (1)
S-I-G-E-C-A-P-S-S 
 (1)
sign   (9)
signature   (11)
signatures   (1)
signed   (7)
significance   (27)
significant   (26)
significantly   (2)
similar   (3)
similarity   (1)
simply   (7)
sing   (1)
single   (22)
sir   (8)
sit   (1)
sitting   (1)
situation   (10)
situational   (23)
situations   (2)
Six   (3)
skilled   (1)
skills   (8)
skipping   (2)


sleep   (10)
sleeping   (14)
Slow   (2)
slower   (2)
slowing   (1)
smarter   (1)
social   (14)
society   (1)
softball   (1)
software   (4)
solely   (1)
somebody   (3)
someone's   (1)
somewhat   (1)
sorry   (45)
sort   (3)
so's   (1)
sounds   (2)
source   (2)
sources   (1)
Southeast   (2)
Southwest   (1)
speak   (8)
speaking   (3)
speaks   (2)
special   (1)
specialist   (2)
specialized   (5)
specific   (76)
specifically   (8)
specifics   (5)
specified   (4)
specifies   (1)
specify   (1)
speculate   (2)
speculation   (1)
speech   (1)
spend   (1)
spent   (7)
spoke   (8)
spoken   (2)
sports   (1)
ss   (1)


staff   (11)
stage   (2)
stages   (2)
stamp   (2)
stamped   (1)
stand   (1)
standard   (83)
standards   (1)
stands   (1)
start   (5)
started   (1)
Starting   (3)
startled   (1)
starts   (3)
STATE   (13)
stated   (15)
statement   (47)
statements   (25)
states   (5)
stating   (2)
status   (76)
stayed   (1)
staying   (2)
stays   (6)
stenographic   (1)
steps   (2)
sticker   (1)
stimuli   (1)
stopped   (2)
stopping   (2)
stores   (1)
straight   (2)
Street   (2)
stress   (19)
stressed   (2)
stressing   (1)
stressor   (14)
stressors   (3)
stretch   (1)
strike   (5)
struggling   (1)
stuff   (1)
stuffy   (1)
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sub   (1)
subjective   (5)
subsequent   (4)
subsequently   (1)
substance   (6)
substantial   (2)
substantiate   (2)
suffered   (1)
sufficient   (1)
suggest   (1)
suggested   (1)
suicidal   (26)
suicidality   (3)
suicide   (16)
Suite   (2)
summary   (1)
supervise   (1)
support   (28)
supportable   (1)
supported   (1)
supporting   (1)
supposed   (7)
Supreme   (1)
sure   (13)
surgical   (5)
surprised   (1)
surprising   (1)
surroundings   (3)
sustained   (3)
symptom   (33)
symptomatology 
 (2)
symptoms   (82)
system   (3)


< T >
table   (1)
take   (14)
taken   (6)
taken.   (4)
takes   (1)
talk   (8)
talked   (4)


talking   (8)
talks   (2)
taped   (1)
task   (1)
TB   (2)
tease   (2)
teased   (2)
technically   (4)
teenage   (3)
teenager   (3)
teenagers   (1)
telephone   (7)
tell   (55)
telling   (7)
tells   (5)
temperature   (1)
Ten   (3)
term   (1)
termination   (1)
terms   (10)
terribly   (1)
terror   (1)
test   (2)
testified   (16)
testify   (4)
testifying   (1)
testimony   (17)
Thank   (14)
theoretically   (6)
therapist   (1)
therapy   (1)
thereof   (1)
THEREUPON   (5)
thicker   (1)
thing   (19)
things   (19)
think   (25)
thinking   (14)
thinks   (1)
third   (22)
Thirty-five   (3)
Thirty-nine   (1)
Thirty-one   (1)


Thirty-seven   (1)
Thirty-six   (1)
Thirty-three   (1)
thoroughly   (2)
thought   (5)
thoughts   (9)
threat   (3)
threatened   (3)
Three   (16)
tight   (1)
Tiller   (11)
Tiller's   (44)
time   (100)
times   (5)
tired   (1)
title   (1)
titled   (2)
today   (1)
told   (10)
tomorrow   (2)
tool   (4)
top   (7)
Topeka   (3)
track   (1)
train   (2)
trained   (12)
training   (8)
trains   (1)
TRANSCRIPT   (9)
translator   (1)
trauma   (1)
traumatic   (21)
travel   (2)
traveling   (1)
treat   (3)
treated   (4)
treatment   (15)
trial   (6)
trimester   (19)
trivial   (2)
trouble   (1)
true   (7)
truly   (1)


Trussell   (1)
trust   (1)
try   (3)
trying   (2)
tuberculosis   (1)
turn   (2)
turning   (1)
turns   (1)
Twenty   (1)
Twenty-eight   (1)
Twenty-five   (3)
Twenty-six   (1)
twice   (4)
two   (39)
two-page   (6)
two-week   (1)
type   (8)
typed   (19)
types   (2)
typical   (2)
typically   (5)


< U >
Um   (1)
unable   (3)
unanswered   (1)
uncomfortable   (3)
uncommon   (1)
underneath   (1)
understand   (4)
understandable 
 (2)
understanding   (7)
understands   (1)
understood   (1)
undertake   (1)
undeserved   (1)
undoubtedly   (1)
unemployment   (1)
unexpected   (3)
unfortunate   (1)
unfortunately   (9)
unimpaired   (1)
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universe   (1)
unjustified   (1)
unpleasant   (1)
unquote   (2)
unrelated   (1)
unsupported   (1)
untrained   (1)
unusual   (1)
unwanted   (16)
upset   (5)
use   (10)
useful   (2)
uses   (5)
usual   (1)
Usually   (4)


< V >
vague   (3)
variety   (7)
vehicle   (1)
verbal   (2)
verbally   (1)
verbatim   (11)
versus   (2)
victim   (5)
violence   (1)
violent   (4)
VOLUME   (1)


< W >
wakes   (1)
walk   (1)
want   (44)
wanted   (3)
wanting   (1)
wants   (1)
warrant   (1)
warranted   (3)
way   (25)
wealth   (1)
Wednesday   (1)
week   (7)
weeks   (16)


weight   (20)
Well   (136)
went   (6)
We're   (10)
we've   (7)
white   (3)
Wichita   (1)
withdraw   (3)
WITNESS   (26)
witnessed   (1)
woman   (4)
woman's   (1)
women   (4)
word   (1)
words   (4)
work   (7)
working   (4)
works   (1)
worry   (2)
worse   (1)
worthlessness   (3)
wrist   (1)
write   (4)
writing   (1)
written   (6)
wrong   (3)
wrote   (2)


< Y >
Yeah   (5)
year   (20)
year-old-child   (1)
years   (4)
yes/no   (1)
yesterday   (4)
York   (4)
young   (5)
younger   (2)


< Z >
zero   (1)
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1           PRESIDING OFFICER GASCHLER:  All right.
2 We're back on the record.  Mr. Hays.
3      DIRECT-EXAMINATION (cont.)
4      BY MR. HAYS:  Yes, sir.  And for Exhibit 67
5 that there is a question of whether we gave it
6 over in production.  We have the notice of service
7 of position, it was the third document production
8 dated July 12th, 2011, it's Bates stamped Neuhaus
9 2164 to Neuhaus 2245 and 2164 falls -- or 2179
10 falls within that portion.
11           MR. EYE:  We'll withdraw our objection on
12 that basis, Your Honor.
13           PRESIDING OFFICER GASCHLER:  And that was
14 which number?
15           MR. EYE:  67.
16           PRESIDING OFFICER GASCHLER:  Thank you.
17           MR. HAYS:  Thank you.
18           PRESIDING OFFICER GASCHLER:  67 is
19 admitted.
20      BY MR. HAYS::
21      Q.   Doctor Gold, let's talk about Patient No.
22 1.  Do you have your expert report in front of you
23 for Patient No. 1.
24      A.   I assume I do, but you're going to have
25 to tell me which.
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1      Q.   It will be in the thicker one right
2 there.  And your reports start around 67.
3      A.   I have it.
4      Q.   Do you have Doctor Neuhaus's patient
5 record for that also?  It will be in the little
6 binder.
7      A.   Yes.
8      Q.   And Doctor Tiller's record?
9           THE REPORTER:  And doctor?
10      BY MR. HAYS::
11      Q.   Tiller's record.
12           MR. EYE:  Your Honor, may I remove my
13 jacket?
14           PRESIDING OFFICER GASCHLER:  Absolutely.
15           MR. EYE:  It's stuffy in here this
16 morning.
17           PRESIDING OFFICER GASCHLER:  Yes.  Make
18 yourself as comfortable as you can.
19      BY MR. HAYS::
20      Q.   Can you tell us which exhibits numbers
21 that you have open?
22      A.   My report is Exhibit 68.  Doctor
23 Neuhaus's records are Exhibit 23 and Doctor
24 Tiller's records are Exhibit 34.
25      Q.   From your review of the patient records
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1 can you please describe Patient 1?
2      A.   Patient 1 is a 14-year-old single white
3 female from New York, pregnant by consensual
4 intercourse, who was 26 plus weeks pregnant at the
5 time of the evaluation.
6      Q.   How many pages consist of Patient 1's
7 records for Doctor Neuhaus?
8      A.   Six pages.
9      Q.   Without being told that patient record


10 came from Doctor Neuhaus would it be possible for
11 you to determine who the physician's record is?
12      A.   No.
13      Q.   Why is that?
14      A.   Because there is no identification of
15 Doctor Neuhaus in this record other than a typed
16 name on one of the disclosure -- one or -- let me
17 just double check.  One -- one of the -- on the
18 authorization to disclose protected health
19 information form and it's typed in and it could be
20 from -- it could be from anybody's record but it
21 has Doctor Neuhaus's name typed into it.  On this
22 basis alone you would not assume that you're
23 looking at a record from a specific doctor.
24      Q.   Why is that?
25      A.   Because doctors copy information from
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1 other doctor's files on a regular basis.  There is
2 information from doctors -- Doctor Tiller's file
3 in here.  It -- this could have been a copy
4 document.  There is no signature, there is nothing
5 personal on there to indicate that this is Doctor
6 Neuhaus's file generated by Doctor Neuhaus, signed
7 by Doctor Neuhaus and it's an administrative form,
8 not a -- not a medical record form per se.
9      Q.   Now, you testified yesterday about


10 reviewing other physicians records.  In your
11 experience from that how have you been able to
12 determine whose physician records that patient --
13 that the file that you reviewed was?
14      A.   Well, it says it's licensee No. 2's file
15 and licensee No. 2 --
16      Q.   No, in general.  From your review of
17 other physicians records --
18      A.   Oh.
19      Q.   -- how are you able to determine whether
20 or whose physicians records those were?
21      A.   Usually there is identifying information
22 in multiple places and if there isn't even in the
23 absence of identifying physician information,
24 there is handwriting and you can infer from the
25 handwriting and the doctor's signature whose
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1 document it is.  It's a personal document clearly
2 generated by the person whose written -- it's a
3 document clearly generated by the person whose
4 handwriting it is, and you can kind of match up
5 handwriting even if you can't read the name at the
6 bottom.  But there is something in the file that
7 indicates that this is doctor so and so's file.
8 Either a signature, letters, medical records that
9 are generated by doctor -- which ever doctor it
10 is.
11      Q.   Can you tell from the patient's record
12 when the patient's appointment date and time was
13 with Doctor Neuhaus?
14      A.   No, you cannot.
15      Q.   Do you know whether Doctor Neuhaus came
16 to a diagnosis for this patient?
17      A.   Yes, I do.
18      Q.   And how do you know that?
19      A.   I -- based on the DTREE report Bates No.
20 4 there is a DTREE positive diagnosis report.
21      Q.   And what was the diagnosis for Patient 1?
22      A.   Anxiety disorder not otherwise specified.
23      Q.   Is that what it says on the paper?
24      A.   Yes.  It says it twice.
25      Q.   Does it say not otherwise specified?
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1      A.   Oh, I'm sorry.  No, NOS is the
2 abbreviation, but it stands for not otherwise
3 specified.  I apologize.
4      Q.   What is the criteria for diagnosing an
5 anxiety disorder NO -- or otherwise --
6           THE REPORTER:  I'm sorry, what is the?
7      BY MR. HAYS::
8      Q.   Criteria for diagnosing an anxiety
9 disorder NOS?
10      A.   Those criteria are listed in the DSM and
11 I would rather look at that than try to recite
12 them from memory.  Is that --
13      Q.   Would the DSM aid you in --
14      A.   Yes.
15      Q.   -- describing the diagnosis criteria?
16      A.   Yes.
17      Q.   Where is it located at?
18      A.   Page 484.
19           MR. EYE:  Is that marked on -- is that
20 marked as an exhibit, Doctor?  Is there an exhibit
21 sticker on that somewhere?
22           THE WITNESS:  No, I don't see one.
23           MR. EYE:  All right.  I think we admitted
24 it yesterday, didn't we?
25           MR. HAYS:  The entire DSM?
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1           MR. EYE:  No.  I beg your pardon, never
2 mind.
3           THE WITNESS:  Okay.
4           THE REPORTER:  I need to interrupt.  Can
5 we go off the record for a minute.
6           (THEREUPON, a recess was taken.)
7           MR. HAYS:  May I approach, sir.
8           PRESIDING OFFICER GASCHLER:  (Nods head.)
9           MR. HAYS:  I have a copy of a one-page


10 document to opposing counsel and a one-page
11 document to the hearing officer and I'm handing
12 the copy of exhibit marked 89 for identification.
13      BY MR. HAYS::
14      Q.   Doctor Gold, is that a copy of the
15 patient you were just looking at?
16      A.   Yes, it is.
17      Q.   Is that a true and accurate
18 representation of that page?
19      A.   Yes, it is.
20           MR. HAYS:  And I move to admit that
21 exhibit.
22           MR. EYE:  No objection.
23           PRESIDING OFFICER GASCHLER:  89 admitted.
24      BY MR. HAYS::
25      Q.   Could you explain what the criteria is


Page 258
1 for diagnosing anxiety disorder NOS?
2      A.   Anxiety disorder NOS is a diagnosis of
3 exclusion.  It basically means that the individual
4 has prominent anxiety, but doesn't meet the
5 criteria for any other anxiety diagnosis.  It says
6 criteria not met for either specific mood disorder
7 or a specific anxiety disorder.
8      Q.   What's that mean?
9      A.   It means that the person is anxious


10 enough that the clinician believes that the person
11 is anxious enough to warrant a psychiatric
12 diagnosis meaning that the anxiety is that --
13 beyond that of normal situational anxiety and has
14 reached a level that you would consider it
15 pathological in some way but can't fit into the
16 criteria of any other mood or anxiety diagnosis,
17 and then there are some other exclusionary
18 criteria.  Can't determine whether it's primary or
19 substance induced.  In other words, the person is
20 very anxious, more than very anxious,
21 pathologically anxious, but it doesn't fit the
22 criteria for any other diagnosis and it's not
23 clear why they're so anxious.
24      Q.   And you testified that this diagnosis was
25 documented on the DTREE reports, so let's turn to
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1 that page.  What page is that within the record?
2      A.   Bates four.
3      Q.   And it looks like it has a number on it.
4 What does that number indicate?
5      A.   300.00 all diag -- all the diagnoses in
6 the DSM have a numerical code associated with
7 them.  The numerical code for anxiety disorder NOS
8 is 300.00.
9      Q.   And does that report indicate when a
10 rating occurred?
11      A.   It says the rating occurred on 7-21-2003.
12      Q.   Does it give --
13      A.   At 1427.
14      Q.   What about a report date and time?
15      A.   7-21-2003, 1431.
16      Q.   So how many minutes did it take to create
17 this report?
18      A.   Apparently four minutes.
19      Q.   Looking at this DTREE report can you
20 determine why there is no other documentation
21 other than the diagnosis on it?
22      A.   Looking at the report, no.
23      Q.   What -- what about your review of how the
24 DTREE program works?
25      A.   Well, because this is a diagnosis of
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1 exclusion and it would list the positive findings
2 there really are no positive findings in a
3 diagnosis of exclusion.  Everything has been
4 excluded, this is sort of the last thing that if
5 you put down -- if you answer yes to the anxiety
6 questions but you can't answer -- in the DTREE but
7 you can answer yes to some of the other specific
8 criterion you'll end up with a report, I believe,
9 that doesn't list anything positive as a finding
10 because it's a diagnosis of exclusion.
11      Q.   And diagnosing anxiety disorder NOS would
12 you have to assume the fact that this patient was
13 pregnant?
14      A.   Certainly.
15      Q.   Why?
16      A.   Well, because, you know, she's 14 or 15
17 -- 14-year-old young girl traveling from New York,
18 presumably with a parent with an unwanted
19 pregnancy in the third trimester is undoubtedly
20 going to be acutely distressed.  Whether that
21 distress is a separate psychiatric disorder or is
22 related to the distress of her circumstances would
23 have to be a clinical consideration and assigning
24 a psychiatric diagnosis.
25      Q.   Are there any other reports within that
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1 patient record?
2      A.   There is a GAF report.
3      Q.   Let's take a look at that.  What page is
4 that --
5      A.   That.
6      Q.   -- report located on?
7      A.   I'm sorry, that's Bates 5.
8      Q.   Does it indicate a rating date and time?
9      A.   Yes.


10      Q.   And what is the rating date and time?
11      A.   7-21-2003, 1431.
12      Q.   What about a report date and time?
13      A.   Same date 1433.
14      Q.   And how long did it take to create this
15 report?
16      A.   Three minutes -- I'm sorry, two minutes.
17 I'm not good at math questions.
18      Q.   Now let's talk about some of the
19 information that's on the GAF.  Does it have a
20 rating on it?
21      A.   Yes, it does.
22      Q.   And what is the rating?
23      A.   Forty-five.
24      Q.   What does a rating of 45 mean?
25      A.   Well, broadly and generically speaking a
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1 rating of 45 is exactly -- is defined exactly in
2 the GAF scale which is what is defined -- which is
3 what's printed here on the paper which is that the
4 patient has presented with serious impairment and
5 social occupational or school functioning.
6      Q.   And you spoke about a GAF scale located
7 within the DSM, do you know where that's located?
8      A.   Yes.  Page 34 is the actual scale.
9      Q.   And can you describe the GAF scale?


10      A.   Well, GAF scale is a rating scale that
11 was developed and operationalized for use by
12 clinicians in order to communicate information
13 about a person's level of severity of symptoms or
14 functioning.  The GAF as used in this computer
15 report specifies that it's used only for level of
16 functioning and not for severity of symptoms.  So
17 I'm not going to talk about the severity of
18 symptom parts.  The severity of symptoms -- I'm
19 sorry, the assessment of functioning is a number
20 that's useful for a variety of reasons.  It's
21 useful in understanding how somebody -- the rating
22 that's assigned their functioning at the moment of
23 evaluation.  If you can assign a number, for
24 example, for the past -- a highest in the past
25 year which is often suggested you can tell if
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1 there has been a change in that person's
2 functioning.  If you're providing treatment and
3 you continue to assess the GAF, you can determine
4 whether that person may or may not be improving to
5 some degree based on their GAF score.  If a person
6 has a low GAF score today but that has been --
7 that score is their baseline as demonstrated by
8 years of history, then there has been no change
9 and that tells you one thing.  Whereas, if a
10 person was 100 a year ago and now they're 10, that
11 tells you something else. So there -- there is a
12 variety uses of the GAF score.  Well, let's take a
13 look at some of the specifics things that are on
14 the GAF report.
15      Q.   What's the first entry into the report?
16      A.   The first entry starts with the basic
17 criteria, again general criteria for a range of
18 one to 10 and indicates that those criteria have
19 not been met.  So it says the patient has not been
20 suicidal or in danger of intentionally hurting
21 herself.
22      Q.   Is there a positive finding on this
23 report?
24      A.   No.  Well, other than the -- other than
25 the general statement stating why it's in the
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1 range of 41 to 50.
2      Q.   And what's that statement?
3      A.   Presented with serious impairment and
4 social occupational or school functioning.
5      Q.   So what's that mean?
6      A.   Well, that's a -- that's a conclusion,
7 that's not data.  It's -- that's the conclusion,
8 but it doesn't have any specific data about this
9 patient.  That finding would be the same for any
10 patient who scored -- that sentence would apply to
11 any patient who was deemed to score in the 41 to
12 50 range.
13      Q.   So what is that entry telling you about
14 this patient?
15      A.   Not -- nothing that I -- only that the
16 clinician -- assuming it was a clinician who
17 produced it, only that the clinician who produced
18 it for some reason felt that that score was
19 appropriate.
20      Q.   And you mentioned that there was other
21 negative entries or finding on that?
22      A.   Yes.  All of the neg -- all of the
23 negative findings up to the 41 to 50 range are
24 listed as negative findings.  So all the one to 10
25 negative findings, the 11 to 20 negative finding
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1 --
2           THE REPORTER:  I'm sorry, all of the?
3      A.   I'm sorry.  One to 10 -- one through 10,
4 all of the 11 through 20, all of the 21 through
5 30, and all of the 31 through 40.
6      BY MR. HAYS::
7      Q.   So what is that information telling you?
8      A.   Well --
9           MR. EYE:  Objection, I think it's asked


10 already and I presume it's already answered.
11           MR. HAYS:  I asked about the positive
12 findings, not the negative findings.
13           MR. EYE:  No.  Your question was what
14 does that tell the physician -- witness and I
15 believe she answered it.
16           PRESIDING OFFICER GASCHLER:  I don't
17 recall that she did.  Now I may be wrong.
18           MR. EYE:  I could be mistaken as well,
19 but that was my recollection that she was already
20 asked that question.
21           PRESIDING OFFICER GASCHLER:  Objection
22 overruled.
23      A.   Okay.  Certainly these negative findings
24 tell you what the clinician believes or found was
25 not present.  So one could say there is no
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1 evidence -- this clinician did not find evidence
2 of suicidality or intentional -- the intent to
3 intentionally harm herself.  The clinician did not
4 find that the patient was not violent.  That the
5 patient's judgment has not been significantly
6 impaired or that the patient has not had a problem
7 maintaining minimal personal hygiene.  So it tells
8 you in that sense what was not found, and what was
9 not found are significant findings, they just


10 don't tell you what was found.
11      Q.   So in your opinion would this GAF report
12 substantiate a basis for the determination of the
13 GAF rating of 45?
14      A.   No.
15      Q.   Why not?
16      A.   Because there are no positive finding.
17 There is just a generic statement that is listed
18 verbatim from the DSM about what a finding in the
19 range of 41 to 50 is, but it doesn't say why the
20 clinician felt that this patient had serious
21 impairment, and it doesn't -- and -- and the
22 statement says social, occupational or school
23 functioning.  In a 14 year old it's unlikely that
24 occupation is a consideration so it would be
25 social or school functioning.  And again it's
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1 supposed to be only due to -- it's not supposed to
2 be due to a mental or environment consideration
3 and it's impossible to tell from this document
4 whether that was taken into account.
5      Q.   Is there any other information that is
6 located within Doctor Neuhaus's record that would
7 be a basis for a determination of the GAF rating
8 of 45?
9      A.   No.
10      Q.   Could the information from the GAF report
11 be used to substantiate the diagnosis of anxiety
12 disorder NOS?
13      A.   No.
14      Q.   Why not?
15      A.   Because no -- no GAF scores correlated
16 with any psychiatric diagnosis, and no psychiatric
17 diagnosis is correlated with any GAF score.
18      Q.   Why is that?
19      A.   Because you can have someone who has any
20 diagnosis and their level of functioning depending
21 on their symptoms, their support, their
22 environment may be quite high or quite low.  So to
23 give you an example you can have someone with a
24 diagnosis of major depression who has a very high
25 GAF because they're being treated and they're in
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1 therapy and they're developing coping skills and
2 they're able to work and they're able to function
3 within social milieus, et cetera.  Okay?  Or you
4 may have someone with major depression who is
5 acutely suicidal and unable to get out of bed and
6 has minimal hygiene who would have a very low GAF.
7 So the diagnosis and the impairment -- level of
8 impairment are not joined in any way.
9      Q.   Do you know how Doctor Neuhaus was using
10 the information contained within this report?
11      A.   Well, Doctor Neuhaus testified that she
12 was using these reports to document her
13 evaluation.
14      Q.   Can you tell us where she testified to
15 that?  And first by reports, what do you mean by
16 the report?
17      A.   The DTREE report and the GAF report.
18 Page 22 of Doctor Neuhaus's testimony in Doctor
19 Tiller's trial.
20      Q.   Would you like to see it?
21      A.   Yes.  Can you tell me where that is?
22      Q.   It's in the big binder.
23      A.   Okay.
24      Q.   And when you look at that it's broken
25 down in sections, so.
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1           DR. NEUHAUS:  What page is it?
2      A.   I'll find it.  It's from March 24th, '09,
3 so I have to find March 24th.  There.  Okay.  It's
4 -- it's March 24th, '09.  There is a number at the
5 top, does that help?
6      BY MR. HAYS::
7      Q.   Yes.
8      A.   On Neuhaus 1036.
9           MR. EYE:  1036?


10           THE WITNESS:  Yes.
11           MR. EYE:  Thank you.
12      BY MR. HAYS::
13      Q.   And what did she testify to exactly?
14      A.   What she stated was -- I'm sorry.  This
15 is in regard to the software program generally so
16 that would include the DTREE and the GAF modules
17 that she used it to, quote, be able to record all
18 of the information quickly and readily and
19 thoroughly.
20      Q.   And that was for all of her patients?
21           MR. EYE:  Objection.  Now calls for the
22 witness to speculate, I guess.  I mean unless she
23 knows.
24           PRESIDING OFFICER GASCHLER:  Are you
25 saying all patients of Doctor Neuhaus or all


Page 270
1 patients in the review here?
2           MR. HAYS:  Well --
3           MR. EYE:  That's my question.
4           MR. HAYS:  All patients anywhere because
5 she has testified generally about how she used the
6 program.
7           MR. EYE:  Well, then I'm going to object
8 because I don't think that this witness has
9 reviewed all of Doctor Neuhaus's charts for all of


10 the patients that she ever treated in this regard.
11           MR. HAYS:  Doctor Neuhaus testified
12 generally to that.
13           MR. EYE:  Well --
14           MR. HAYS:  And that was a quote that she
15 testified to.
16           MR. EYE:  Well, then the transcript can
17 speak for itself.
18           PRESIDING OFFICER GASCHLER:  The
19 transcript wasn't admitted.
20           MR. EYE:  Well, she just read from it.
21           MR. HAYS:  Then I move to admit that
22 portion of the transcript.
23           MR. EYE:  I object.  She just read from
24 the transcript and the transcript speaks for
25 itself.
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1           PRESIDING OFFICER GASCHLER:  Objection
2 sustained.  Rephrase your question if you want to
3 know from these cases.
4      BY MR. HAYS::
5      Q.   Is that how she used the DTREE and the
6 GAF report in these cases?
7      A.   My understanding is that that's how she
8 used the computer software.  Once she started
9 using computer software and apparently there was
10 computer software used in all of these cases,
11 except I think possibly one where not even the
12 reports are in the file.
13      Q.   So if you consider that information
14 listed on the DTREE and the GAF report as evidence
15 of Doctor Neuhaus's performance and evaluation of
16 Patient 1's behavioral or functional impact of the
17 patient's condition and symptoms, do you have an
18 expert opinion as to whether she met the standard
19 in the performance of that evaluation?
20      A.   My -- yes.
21      Q.   And what is your expert opinion?
22      A.   I would regretfully say that she did not
23 meet the standard of care based on the
24 documentation.
25      Q.   Why is that?


Page 272
1      A.   Because there is no data generated by
2 Doctor Neuhaus or in Doctor Neuhaus's file in this
3 case that indicates that any specific evaluation
4 was performed by Doctor Neuhaus.  There is simply
5 no specific symptom data, findings data.  There
6 are simply conclusory statements without data upon
7 which one would base such infor -- such a
8 conclusion.
9      Q.   So what would have been needed to be
10 performed on Patient 1 to meet the standard of
11 care in evaluating their functional impact?
12      A.   You would need to have a formal or
13 informal mental health evaluation that included a
14 mental status examination again either formally or
15 informally, and the positive findings of those
16 evaluations, as well as the negative findings
17 would need to be listed.  And, again, you would
18 want to know that Doctor Neuhaus had done that
19 herself or in conjunction with a mental health
20 professionally trained individual.  There isn't
21 even a signature on any of these documents to show
22 that Doctor Neuhaus took responsibility or owned
23 them.
24      Q.   And you mentioned -- mentioned a mental
25 status examination.  So if you consider the
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1 information listed on the DTREE and the GAF report
2 as evidence of Doctor Neuhaus's performance of a
3 Patient 1's Mental status examination, do you have
4 an expert opinion as to whether the standard of
5 care was met in her performance of that mental
6 status examination?
7      A.   Yes.
8      Q.   And what is your expert opinion?
9      A.   I would regretfully again say it didn't


10 meet the standard of care.
11      Q.   Why is that?
12      A.   Because again there is evidence of some
13 basic information that of course is important such
14 as whether the patient is suicidal, whether she
15 can maintain her personal hygiene, but a mental
16 status examination has to include more than that
17 and it has to -- it has to include a number of
18 other items and those are not documented.
19      Q.   So what would have been needed to be
20 performed to meet the standard of care for Patient
21 1 in a mental health -- in a mental status
22 examination?
23      A.   Well, again a mental status examination
24 is a standard directed examination.  You know, as
25 Doctor Neuhaus stated in her own testimony it's a


Page 274
1 standard directed examination, and documentation
2 of even the negative findings that the question
3 was asked and answered in the negative, as well as
4 the positive.  So there are some negative
5 findings.  But, for example, to just generically
6 say impaired judgment without any clinical data
7 doesn't indicate that the questions were asked to
8 determine how -- to determine how that patient's
9 judgment was impaired and why the clinician came


10 to that conclusion.
11      Q.   Now, you also spoke about a mental health
12 evaluation, so if you consider the information
13 listed on the DTREE and GAF reports of evidence of
14 Doctor Neuhaus's performance of Patient 1's mental
15 health evaluation, do you have an expert opinion
16 as to whether the standard of care was met in
17 regards to her performance of a mental health
18 evaluation for Patient 1?
19      A.   Yes.
20      Q.   And what is that?
21      A.   Again regretfully it does not meet the
22 standard of care.
23      Q.   Why?
24      A.   Because a mental health evaluation
25 consists of a comprehensive current and past
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1 history, multiple factors related to the patient,
2 patient's family, patient circumstances, medical
3 history as I think we discussed yesterday, and
4 there is no evidence of any of that.
5      Q.   Do you have an expert opinion as to
6 whether Doctor Neuhaus met the standard of care in
7 documentation with regards to this patient record?
8      A.   Yes.
9      Q.   And what is your expert opinion?
10      A.   Sadly she does not.
11      Q.   Why?
12      A.   Because the -- the primary reason is that
13 there is no data in this record specific to this
14 patient.  There is computer printout listing
15 almost verbatim statements from the DSM that are
16 based on a yes or no computer program, but no
17 personal information about this patient or the
18 bases for Doctor Neuhaus's conclusions on those
19 computer reports.  And in addition there are other
20 things such as you can't determine when the date
21 of her appointment was, you can't determine how --
22 what sources of -- if any of information Doctor
23 Neuhaus relied upon if there were other -- if
24 there was other information that led her to these
25 conclusions it's not in her file.
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1      Q.   Now, you spoke about the information
2 contained in her records were verbatim from the
3 DSM?
4      A.   Yes.
5      Q.   Can you -- where did it come from in the
6 DSM?
7      A.   The DSM -- well, the -- well, the anxiety
8 disorder NOS there is nothing really listed
9 besides the diagnosis and the code.  The GAF,
10 those statements under each range of functioning
11 are almost if not exactly then almost verbatim
12 quotes from the GAF rating scale.  They're generic
13 statements.
14      Q.   And do you know which page that scale is
15 on?
16      A.   Yes, page 34.
17      Q.   I'm handing a one-page document to
18 opposing counsel, a working copy to the presiding
19 officer, and the original Exhibit No. 90 to the
20 witness.  Can you describe what that is?
21      A.   Yes.  That's a copy of page 34 of the
22 DSM.
23      Q.   Is it a true and accurate representation
24 of the page in the DSM?
25      A.   Yes, it is.


Page 277


1           MR. HAYS:  I move to admit that page.
2           MR. EYE:  No objection.
3           PRESIDING OFFICER GASCHLER:  Admitted.
4 Thank you.
5      BY MR. HAYS::
6      Q.   Can you indicate where the verbatim
7 language is?
8      A.   So if you look at the GAF rating of 45
9 and on Doctor Neuhaus on the GAF report Bates 5.


10 It says the patient has presented with serious
11 impairment in social, occupational or school
12 functioning.  And under -- if you look at page 34,
13 and again we noted that this computer program did
14 not include severity of symptoms in the GAF scale,
15 it was only functioning. So it says any serious
16 impairment in social, occupational or school
17 functioning, so it's almost a verbatim statement.
18 And then if you look at the other ones they are
19 paraphrased or verbatim.  So if you look, for
20 example, on the range of one to 10 is not met
21 because the patient has been able to maintain
22 personal hygiene.  If you look under one to 10 on
23 page 34 it says persistent inability to maintain
24 minimum personal hygiene.  So -- so the people who
25 -- who wrote the DSM and included this wrote this
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1 computer program so it's understandable that the
2 language they would be using is almost identical
3 or based on the language in the DSM.  But it
4 doesn't -- a negative finding is a negative
5 finding.  If someone can maintain minimal personal
6 hygiene you don't have to say usually too much
7 more than that, but if there is a positive finding
8 such as impairment in judgment this does not tell
9 you what that is.


10      Q.   What would make Doctor Neuhaus's
11 documentation or what -- strike that.  What would
12 make Doctor Neuhaus's GAF and DTREE report reflect
13 adequate documentation of a mental health
14 evaluation?
15      A.   Well, you could use these as mnemonic
16 devices to prompt you through your evaluation,
17 that would not be of itself a problem.  But when
18 you have positive or pertinent negative findings
19 you would need to document those as well in a way
20 that indicates that those questions have been
21 specifically asked and answered of the patient and
22 not simply responded yes or no to a computer
23 program.
24      Q.   Does Doctor Tiller have a document -- a
25 mental health -- does Doctor Tiller document
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1 mental health evaluations for Patient 1 in his
2 medical records?
3      A.   Yes, he does.
4      Q.   And can you tell us what page that's on?
5      A.   Which exhibit is it?
6      Q.   It's going to be the larger notebook?
7      A.   Oh, okay.
8      Q.   Or the other large notebook and those are
9 just Doctor Tiller's records.
10      A.   Oh, here it is.  Okay.  It's Exhibit 34,
11 Bates No. 2.
12      Q.   So let's take a look at that.  Is it
13 different than Doctor Neuhaus's documentation?
14      A.   Yes, it is.
15      Q.   How?
16      A.   It is not computer generated.  It's
17 signed by Doctor Tiller.  It uses a multi-axial
18 five code diagnostic system as the DSM -- as we
19 went through yesterday on the DSM.  It includes
20 recognition that there is an unwanted pregnancy as
21 well as some other codes including sexual abuse of
22 a child, illegitimate pregnancy.  So he's clearly
23 factoring in the psychosocial circumstances
24 involved, and he has at the bottom as well as at
25 the top there is specific clinical information
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1 about this specific patient.  You can understand
2 or tell from these notes that he's actually talked
3 to the patient.  There are quotes from the
4 patient.  For example, she is quote -- she is
5 extremely, quote, stressed out, unquote.  And at
6 the bottom in his own handwriting he has put in
7 more details that were not included in the typed
8 portion of the letter, and he signed that as well
9 so that you would know that he's the one that put
10 that handwritten addendum on to this typed piece
11 of paper.
12      Q.   Have you seen that format before?
13      A.   The -- I'm sorry, which format?
14      Q.   The format that he uses to -- for
15 documentation?
16      A.   Yes.  I mean different people use
17 different formats but this -- this would be, yes,
18 this is a type of format.
19      Q.   Does -- does that document meet the
20 standard of care?
21      A.   I would say that it does.
22      Q.   And we're going to move on to Patient 2,
23 do you need a break?
24      A.   And can I just clarify?
25      Q.   Go ahead.
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1      A.   Okay.  It meets the standard of care.
2 People -- doctors may disagree about the
3 conclusion that someone reaches in regard to
4 diagnosis or in regard to GAF number or, et
5 cetera.  But it meets the standard of care because
6 it indicates that he went through a process, that
7 at least minimally, comprises a mental health
8 evaluation and he documents it in a way that you
9 can follow his thinking even if you don't agree


10 with his conclusion and so that's why it meets the
11 standard of care.
12           MR. HAYS:  And we've been going for a
13 little bit, do you need a break?
14           THE WITNESS:  No, I'm good.
15      BY MR. HAYS::
16      Q.   Well, let's move on to Patient 2.  Do you
17 have your expert report for Patient 2 in front of
18 you?
19      A.   Yes.
20      Q.   Can you tell us the exhibit number?
21      A.   Exhibit 69.
22      Q.   And do you have Doctor Neuhaus's record
23 for Patient No. 2?
24      A.   Yes.
25      Q.   And what exhibit number is that?
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1      A.   Exhibit 24.
2      Q.   Do you have Doctor Tiller's record for
3 Patient No. 2 in front of you?
4      A.   Yes.
5      Q.   And what exhibit number is it?
6      A.   Exhibit 35.
7      Q.   From your review of the records can you
8 please describe Patient 2?
9      A.   Patient 2 is a 10-year-old incest rape


10 victim from California who became pregnant as a
11 result of rape incest and sexual assault when she
12 was nine years old.  And at the time of her
13 evaluation she was 28, almost 29 weeks pregnant.
14      Q.   How many pages consist of Patient 2's
15 records for Doctor Neuhaus?
16      A.   Seven.
17      Q.   And without being told who that record
18 came from could you determine who the physician
19 was?
20      A.   No.
21      Q.   Why is that?
22      A.   There is no information in this chart,
23 signatures or handwritten that indicate that any
24 of these documents were generated by Doctor
25 Neuhaus.
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1      Q.   Can you tell from the patient record what
2 the date and time of the patient's appointment was
3 by Doctor Neuhaus?
4      A.   No.
5      Q.   Why is that?
6      A.   Because it's -- the only date and time
7 that's documented comes from the intake form for
8 Doctor Tiller's clinic, and based on a review of
9 both Doctor Neuhaus and Doctor Tiller's records
10 that seems to reflect the time of the appointment
11 at Doctor Tiller's clinic.  It does not reflect
12 the time of the appointment with Doctor Neuhaus or
13 date.
14      Q.   Do you know whether Doctor Neuhaus came
15 to a diagnosis for this patient?
16      A.   Yes, she did.
17      Q.   And how do you know that?
18      A.   There is a DTREE diagnostic report in
19 this chart.
20      Q.   What was the diagnosis for Patient 2?
21      A.   Major depressive disorder, single
22 episode, severe without psychotic features.
23      Q.   What does that diagnosis mean?
24      A.   Well, it means that Doctor Neuhaus
25 believed and entered the data to indicate that she
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1 believed or found that this patient met the
2 criteria -- the DSM criteria for this diagnosis.
3      Q.   What's a diagnosis -- the diagnostic
4 criteria for major depressive disorder, single
5 episode, severe (inaudible) --
6           THE REPORTER:  I'm sorry.
7      BY MR. HAYS::
8      Q.   What is the diagnostic criteria for major
9 depressive disorder, comma, single episode, comma,
10 severe without psychotic features?
11      A.   I would need to refer to the DSM to be
12 specific and not misquote.
13      Q.   Do you know what page that's on in the
14 DSM?
15      A.   Page 375 and 376, but also page 356.
16      Q.   What is page 356?
17      A.   356 is the criteria for a major
18 depressive episode.
19      Q.   And what is 35 -- 375 and 376?
20      A.   Those are the criteria for major
21 depressive disorder.  I'm sorry, it will be 375.
22 Major depressive disorder, single episode is on
23 375.
24           MR. HAYS:  Handing a two-page document to
25 opposing counsel and handing a two-page document
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1 to the presiding officer and the original two page
2 document marked for identification Exhibit No. 91.
3           MR. EYE:  Can you tell me exhibit number
4 what?
5           MR. HAYS:  Number 91.
6      BY MR. HAYS::
7      Q.   Can you tell me what those two documents
8 are?
9      A.   They are -- the first is a copy of page


10 356 and the second is a copy of page 375.
11      Q.   Are they a true and accurate
12 representation of the pages contained within the
13 DSM?
14      A.   Yes.
15           MR. HAYS:  I move to admit those two
16 pages.
17           MR. EYE:  No objection.
18           PRESIDING OFFICER GASCHLER:  They will be
19 admitted.
20      BY MR. HAYS::
21      Q.   So can you tell us what the diagnostic
22 criteria for major depressive disorder, single
23 episode, severe without psychotic features is?
24      A.   Okay.  For major -- for a major
25 depressive episode which is the hallmark of major
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1 depressive disorder, you have to have five or more
2 of a list of nine symptoms, one of which has to be
3 either symptom one or symptom two and they have to
4 have been present for at least the same two-week
5 period or longer, and represent a change from
6 previous functioning or previous symptoms or lack
7 thereof.  There is a note at -- at the top of the
8 diagnosis -- of the episode criteria do not
9 include symptoms that are clearly due to a general


10 medical condition or mood-incongruent delusions or
11 hallucinations.  Okay.  So again those are cri --
12 exclusion criteria that they put right at the top.
13 So then they list the nonsymptoms.  Do you want me
14 to say what they are?
15      Q.   (Nods head.)
16      A.   Okay.  The first is depressed mood most
17 of the day, nearly every day as indicated by
18 either subjective report or observation made by
19 others.  There is a note that in children and
20 adolescents this can be irritable mood rather than
21 depressed mood.  Number two is marked diminished
22 interest or pleasure in all or almost all
23 activities most of the day, nearly every day, as
24 indicated by either subjective account or
25 observation made by others.  And again, just to
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1 repeat of the five -- minimal five symptom
2 criteria that must be met, one -- one of them must
3 be one of those two.  Okay.  Then you have the
4 other seven significant -- and I'll -- I won't
5 read those specifically, but significant weight
6 loss or decreased -- significant weight loss or
7 weight gain or decrease or increase in appetite
8 nearly every day.  Insomnia or hypersomnia,
9 psychomotor agitation or retardation.  And again
10 these are nearly every day.  Fatigue or loss of
11 energy nearly every day.  Feelings of
12 worthlessness or excessive or inappropriate guilt
13 nearly every day.  Diminished ability to think or
14 concentrate nearly every day.  Recurrent thoughts
15 of death, recurrent suicidal ideation without a
16 specific plan, or a suicide attempt or a specific
17 plan for committing suicide.  So those are the
18 symptom criteria.  Okay.  And then there are some
19 more qualifiers.  Do you want me to?
20      Q.   (Nods head.)
21      A.   Okay.  The symptoms do not meet criteria
22 for a mixed episode, that's a different type of
23 presentation.  The symptoms cause clinically
24 significant distress or impairment in social,
25 occupational or other important areas of


Page 288
1 functioning.  The symptoms are not due to the
2 direct physiological affects of a substance, i.e.,
3 drug abuse or alcohol abuse, or a general medical
4 condition and the DSM lists hypothyroidism as an
5 example of a medical condition that can produce --
6 directly produce psychiatric symptoms.  And
7 finally the symptoms are not better accounted for
8 by bereavement, i.e., after the loss of a loved
9 one.  The symptoms persist for longer than two
10 months or are characterized by functional
11 impairment and morbid preoccupations with death or
12 dying or psychotic symptoms or psychomotor
13 retardation.
14      Q.   And there is another page that you
15 mentioned?
16      A.   Yes.
17      Q.   And what's the significance of that page?
18      A.   Well, the way one diagnoses depressive
19 disorders or mood disorders one has to first meet
20 the criteria for a depressive episode or a manic
21 episode or a mixed episode and in this case we're
22 talking about a depressive episode.  And then the
23 disorder is based upon the patterns experienced by
24 the individual.  So if this is a first instance
25 obviously there is no pattern of recurrence so it
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1 would be a single episode.  So the criteria are
2 primarily after the -- the gatekeeper criterion so
3 to speak of a single major depressive episode
4 which we just reviewed, then there are two
5 criteria of exclusion.  So in this case the
6 episode is not better accounted for by other
7 psychiatric diagnoses or imposed upon other --
8 other significant psychiatric diagnoses.  Also it
9 excludes a diagnosis of depression if there is


10 ever been a manic, or mixed or hypomanic episode.
11 And then it lists the criteria by which you
12 specified the modifiers.  So if the full criteria
13 are met specify it's current clinical status or
14 features, and there is a list of those mild,
15 moderate, severe without psychotic features or
16 with psychotic features and those are further
17 delineated on page 412.  And then there is
18 catatonic features, melancholic --
19           THE REPORTER:  I'm sorry, catatonic?
20      A.   Catatonic features, melancholic features,
21 and a variety of other features that can describe
22 the depressive episode.
23      Q.   Is that diagnosis documented within
24 Doctor Neuhaus's patient records for Patient No.
25 2?
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1      A.   Yes, it is.
2      Q.   And where is it documented?
3      A.   On the DTREE positive diagnostic report.
4      Q.   Do you know how Doctor Neuhaus performed
5 her mental health evaluation to form the basis of
6 her diagnosis for this patient?
7      A.   Not based on the documentation.
8      Q.   Based on what then?
9      A.   Based on Doctor Neuhaus's I believe


10 testimony from her inquisition testimony.
11      Q.   Do you know what page that was located
12 on?
13      A.   Page 167.
14      Q.   And can you go to that page and read what
15 she stated about that patient?
16           MR. EYE:  I'm sorry, what page?
17      A.   Well, let me just make sure -- it starts
18 on page 166.
19           MR. EYE:  Okay.  Thank you.
20           THE WITNESS:  And there is a Bates number
21 of 867 at the bottom of the page.
22           MR. EYE:  Thank you.
23      BY MR. HAYS::
24      Q.   And what did she testify?
25      A.   She testified -- well, first she
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1 testified, I did the same thing as I said before,
2 I did a mental status evaluation.  Then she stated
3 I did a directed exam of her.  I evaluated -- I'm
4 skipping through the question mark.  I evaluated
5 her neurologic status, and then it says be gait,
6 speech, mannerisms.  The usual things that are
7 part of a mental status examination.
8           THE REPORTER:  I want to clarify, be
9 gait?
10      A.   Yeah.  It just says be, B-E, and then
11 gait, I don't know.  And then on page 168 Doctor
12 Neuhaus stated that she examined the things that
13 were relevant.  And the question was which were?
14 And the answer beginning on page 168 is her mental
15 status as comprised by her intellect functioning,
16 her ability to answer questions, whether or not
17 her thinking was concrete -- it says in the
18 transcript obstruct but I'm pretty sure that the
19 word Doctor Neuhaus used was abstract.  Whether
20 her behavior was age appropriate.  Her basic gross
21 neurological functioning, that is can she walk?
22 Does she have any apparent disabilities that would
23 impede her ability to decision make in an
24 age-appropriate way.
25      Q.   Is that information documented within her
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1 case file?
2      A.   Um --
3      Q.   Or within her -- let me rephrase that.
4 Is that information documented within her patient
5 records?
6      A.   Only in the sense that the computer
7 generated reports indicate negative findings in a
8 generic way assuming those were the product of
9 this evaluation.
10      Q.   You mentioned this diagnosis was
11 documented in the DTREE.  Let's go to that page
12 within her patient record.
13      A.   Okay.
14      Q.   Do you know what page it is?
15      A.   Page 6.
16      Q.   And it too has a number located by the
17 major depressive disorder entry.  What does that
18 number mean?
19      A.   That is the DSM diagnostic code for major
20 depressive disorders, single episode, severe
21 without psychotic features.
22      Q.   And does that report indicate when the
23 rating occurred?
24      A.   It says July 9th, 2003, at 2336.  That
25 would be 11:36 p.m.
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1      Q.   Does that indicate that the -- let me
2 rephrase that. Does that report also indicate the
3 date and time that the report was generated?
4      A.   Yes.  July 9th, 2003, 11 -- it says 2339,
5 obviously 11:39 p.m.
6      Q.   And can you determine how many -- or how
7 much time elapsed from the rating period in her
8 report period?
9           MR. EYE:  I'm going to object to the


10 form.  It says rating date and time and not rating
11 period.  So I object to the form as it misstates
12 what the exhibit indicates.
13      BY MR. HAYS::
14      Q.   Okay.  The rating date and time.  Between
15 the rating date and time and the report date and
16 time?
17      A.   It's three minutes.
18      Q.   Now, what is the significance of the
19 information that's located within that document?
20      A.   Well, it indicates that the criteria have
21 been met for a major depressive episode, but it
22 basically lists the positive findings that are
23 again either -- that are paraphrased or verbatim
24 quotes from the DSM about what a positive finding
25 would be that would meet the criteria.
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1      Q.   Well, let's look at some of the specific
2 entries.
3      A.   Okay.
4      Q.   And more specifically the first three
5 entries.  What is the significance of those three
6 entries?
7      A.   Okay.  Well, the first are the two -- are
8 the -- are exclusionary criteria.  So those are
9 negative findings that there hasn't been a manic


10 or a mixed episode and there hasn't been a
11 hypomanic episode.  And then the third one says
12 but the criteria have been met for this disorder
13 based on the following findings, and then it lists
14 those specific findings.
15      Q.   And what's the significance of listing
16 those findings?
17      A.   Well, apparently -- apparently this
18 computer program is designed to list anything --
19 this generic positive or negative findings based
20 on the yes or no answers to the questions.  So
21 these are the generic positive findings.  You have
22 to have five out of the nine criteria and these
23 are the ones that would have been marked yes or
24 responded yes in the computer program.
25      Q.   Now, there is one marked weight loss or
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1 weight again.  What's the significance of that
2 entry for this patient?
3      A.   Well, that's difficult to determine in
4 that she is in her third trimester of pregnancy,
5 and you would expect there to be weight gain
6 simply based on the pregnancy.  And, again, there
7 is a diagnostic -- an exclusionary question in
8 this program that says whether the symptoms are
9 better accounted for by a general medical
10 condition and you can indicate yes or no, and it
11 appears that in order to get to major depressive
12 episode one has to mark that box no, and if one
13 considers pregnancy a general medical condition --
14 I mean it's a normal thing but it's a -- it's a
15 medical state, it's not the normal baseline state
16 of most individuals most of the time.  It's
17 consider -- we consider it for intents and
18 purposes a medical condition in our society and we
19 treat it that way.  It would have to have been
20 discounted.
21      Q.   Does this document indicate it had been
22 discounted?
23      A.   It doesn't appear to.
24      Q.   Is there an entry within the document
25 about a general mental -- or a general medical
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1 condition?
2      A.   The depressive episode is not due to the
3 direct physiological effects of the general
4 medical condition.  It's a diagnosis of exclusion,
5 it had to have been marked no.  And weight gain in
6 a pregnancy is a physiological condition and it's
7 -- it's possible not to gain a lot of weight in a
8 pregnancy.  It's even under extraordinary
9 situations possible to lose weight but that is
10 really a medical crisis that's happening.  So
11 under most circumstances people -- women who are
12 pregnant, especially by the third trimester of
13 pregnancy have had an increase in appetite and
14 have gained weight.  Even if they haven't had an
15 increase in appetite they've gained weight.
16      Q.   Is there any indication or information in
17 this patient's records how the patient's pregnancy
18 did not contribute to these symptoms?
19      A.   No.
20      Q.   Let's talk about the GAF report.  Is
21 there one located in this document?
22      A.   Yes.
23      Q.   And where is it located?
24      A.   Page -- Bates 4.
25      Q.   Does it indicate a rating date and time?
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1      A.   July 9th, 2003, 2334.
2      Q.   Does it indicate a report date and time?
3      A.   7-9-2003, 2335.
4      Q.   So what's the difference between time,
5 between a rating date and time and a report date
6 and time?
7      A.   One minute.
8      Q.   And what's the rating, the GAF rating for
9 this patient documented on this?


10      A.   Thirty-five.
11      Q.   And what is a rating of 35 mean?
12      A.   Well, again as generically stated in the
13 rating scale -- I'll just quote it.  It's the
14 range that indicates --
15      Q.   And what document are you looking at?
16      A.   I'm sorry, Exhibit 90.  Major impairment
17 in several areas such as work or school, family
18 relations, judgment, thinking or mood.  Which is
19 basically what it says on Bates 4 twice.  It
20 repeats itself.  I'm not sure why that happened,
21 but there are two statements.  One is the patient
22 has had major impairment in several areas such as
23 judgment, thinking or mood.  And the patient has
24 presented with major impairment in areas such as
25 work or school, family relations, judgment


Page 298
1 thinking or mood. So it is a little redundant and
2 I don't understand how or why that is but.
3      Q.   And what's the significance of the other
4 information located within that document?
5      A.   Again these are negative findings and it
6 becomes a little bit -- some of them are actual
7 findings, some of them are judgements.  So, for
8 example, not suicidal or danger to self or others
9 presumably that's a finding.  It could be a


10 judgment also, but you can kind of count that a
11 finding.  Under GAF ratings not in the range of
12 one to 10 it says, the patient's judgment has not
13 been significantly impaired.  Well, the finding is
14 that it's been -- had a major impairment, not a
15 significant impairment, and that's a little -- you
16 use specific clinical data to determine how that
17 judgment was made so there is a combination of
18 factual and judgement statements and -- listed
19 that have not occurred.
20      Q.   What's this document indicate about
21 suicidal information?
22      A.   It states that the patient has not been
23 suicidal or in danger of hurting or harming
24 herself.
25      Q.   What's the DTREE positive GAF report
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1 indicate about suicide?
2      A.   Recurrent thoughts of death, recurrent
3 suicidal ideations without a specific plan, or a
4 suicide attempt or a specific plan for committing
5 suicide.
6      Q.   So what's that mean?
7      A.   Well, it's contradictory.
8      Q.   Is there any way to resolve that
9 contradiction within this patient record?
10      A.   No.
11      Q.   And do you know how Doctor Neuhaus was
12 using the information contained within these two
13 reports for this patient?
14           MR. EYE:  I think it calls for the
15 witness to speculate.
16           PRESIDING OFFICER GASCHLER:  If she
17 knows.
18      A.   Yeah.  As per Doctor Neuhaus's testimony
19 she stated that she was using it to document her
20 findings because it was -- I don't want to
21 misquote.
22      BY MR. HAYS::
23      Q.   And what are you quoting from?
24      A.   The trial testimony reviewed for Patient
25 1 that she recorded all of the information
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1 quickly, readily and thoroughly by using these
2 documents -- these computer programs or this
3 computer program and these two modules.
4      Q.   So if you consider the information listed
5 on the DTREE and GAF reports as evidence of Doctor
6 Neuhaus's performance of an evaluation of Patient
7 2's behavior or functional impact of a patient's
8 condition and symptoms, do you have an expert
9 opinion as to whether or not she met the standard
10 of care in the performance of that evaluation?
11      A.   I am sorry to say that she did not.
12      Q.   Why?
13      A.   I'm sorry, could you repeat the question.
14      Q.   The previous question or why?
15      A.   The pending.
16      Q.   Okay.
17      A.   The previous.
18      Q.   If you consider the information listed on
19 the DTREE and the GAF reports as evidence of
20 Doctor Neuhaus's performance of an evaluation of
21 Patient 2's behavioral or functional impact of a
22 patient's condition and symptoms, do you have an
23 expert opinion as to whether she met the standard
24 of care in the performance of that evaluation?
25      A.   No.  I -- yes, I do.
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1      Q.   And what is that?
2      A.   The answer is no --
3      Q.   And why is that?
4      A.   -- unfortunately.  To -- to start
5 generally you have a 10 year-old-child who is
6 apparently a rape incest victim.  That kind of
7 mental health evaluation is a highly complex
8 evaluation requiring really specialized skills in
9 child evaluation.  What Doctor Neuhaus described


10 as her standard evaluation procedure in her
11 testimony would really not be effective in
12 assessing the mental health of a 10-year-old
13 child.  10-year-old children often don't have --
14 and again, this child may have been an exception,
15 but 10-year-old children generally don't have the
16 kind of verbal skills you would need to elicit
17 this kind of information.  Now, perhaps this child
18 did, but there is no evidence to indicate that
19 that was the case.  The presentation of such a
20 child would I think the standard of care require
21 an evaluation by someone with training in the
22 assessment of children's mental health.  So right
23 there because a referral wasn't made one goes to
24 not meeting the standard of care, but if you want
25 to assume for the sake of argument that Doctor
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1 Neuhaus had that kind of specialized training it's
2 not clear what kind of evaluation, the specifics
3 of the evaluation for this particular child
4 because there are no positive specific findings
5 generated in these documents that would show that
6 they are -- that they reflect a performance of a
7 specialized intensive child evaluation.  In
8 addition, Doctor Neuhaus testified that her
9 evaluations took between -- she testified in a few


10 places between 15 -- if you put them all together
11 15 minutes and two days, I believe, was the
12 maximum.  This kind of a evaluation would take,
13 even for a specialist, hours and hours and require
14 input from other caregivers because again
15 presumably the 10 year old is not going to be able
16 to verbally communicate all of the information you
17 want to know presumably.  This could have been an
18 exception.  And collecting and reviewing that
19 information would be a quite a labor intensive
20 process, and there is no indication that that kind
21 of labor intensive process was conducted based on
22 this documentation.  In addition, the
23 documentation as we pointed out is in some places
24 contradictory, self contradictory.
25      Q.   Did she indicate within the patient's
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1 record how long it took her to evaluate this
2 patient?
3      A.   No, she did not.
4      Q.   If you consider the information listed on
5 the DTREE and the GAF report as evidence of Doctor
6 Neuhaus's performance of Patient's 2's mental
7 status examination, do you have an expert opinion
8 as to whether she met the standard of care in the
9 performance of that mental status evaluation?
10      A.   Yes.
11      Q.   And what is your opinion?
12      A.   The opinion is that she did not.
13      Q.   Why is that?
14      A.   Again because there is no -- no -- no
15 information provided specific to this patient
16 that's clearly specific to this patient.  There is
17 computer generated general statements of negative
18 findings, at least one of which and in psychiatry
19 one of the most important of which whether that
20 patient is dangerous to herself is contradictory.
21 No explanation of that and no explanation of any
22 positive findings that would support a conclusion
23 of a GAF score of 35 major impairment in several
24 areas of functioning.
25      Q.   What would have been required to be
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1 performed in order to meet the standard of care
2 requiring a mental health examination on Patient
3 2?
4      A.   Well, that would have been part of the
5 intensive evaluation, particularly if there was an
6 ideation of suicide in a 10-year-old girl that I
7 just reviewed.
8      Q.   And if you consider the information
9 listed on the DTREE and GAF as evidence of Doctor
10 Neuhaus's performance of Patient 2's mental health
11 evaluation, do you have an expert opinion as to
12 whether she met the standard of care in her
13 performance on patient 2's mental health
14 evaluation?
15      A.   She did, yes.
16      Q.   And what is your opinion?
17      A.   Unfortunately she did not.
18      Q.   Why is that?
19      A.   Because these documents do not reflect a
20 personalized specific evaluation of both positive
21 and negative findings and  are contradictory
22 regarding a critical finding and there is no data
23 or explanation of any of that.
24      Q.   Do you have an expert opinion as to
25 whether Doctor Neuhaus met the standard of care in
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1 the documentation in regards to this patient's
2 record?
3      A.   Yes.
4      Q.   And what is your expert opinion?
5      A.   Again, regretfully she did not.
6      Q.   Why is that?
7      A.   Again, there is no data indicating that
8 there is personalized clinical information that
9 would have been gleaned from an intensive or


10 comprehensive evaluation of a 10 year old rape
11 victim who is possibly suicidal.
12      Q.   What would make Doctor Neuhaus's GAF and
13 DTREE report for this patient reflect adequate
14 docu -- documentation of her evaluations?
15      A.   Well, assuming that a -- a consultation
16 would have been obtained with a mental health
17 expert or mental health professional trained in
18 the assessment of children, it would have had to
19 include that report or at a minimum that report
20 and that it had been reviewed by Doctor Neuhaus.
21 Assuming that Doctor Neuhaus has the specialized
22 clinical skills you would need to have specific
23 clinical information about that child's finding
24 beyond the generic positive and negative
25 statements presented on the GAF and DTREE reports.
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1           MR. HAYS:  We've been going for a little
2 bit here, would you like to take a break?
3           THE WITNESS:  Sure.
4           MR. HAYS:  Take 10 or 15 minutes.
5           (THEREUPON, a recess was taken.)
6           PRESIDING OFFICER GASCHLER:  Back on the
7 record, please.
8           MR. HAYS:  Yes, sir.
9      BY MR. HAYS::


10      Q.   Do you know if Doctor Neuhaus had any
11 standard practice procedures that she performed
12 for each patient?
13      A.   Doctor Neuhaus testified that --
14      Q.   Well, first where did she testify to
15 that?
16      A.   In the inquisition testimony.
17      Q.   Do you know where at?
18      A.   Well, it's in a variety of places.  Let's
19 see -- should I go and look them up?
20      Q.   Go right ahead.
21      A.   Okay.  Beginning on page 47 -- I'm sorry,
22 it's earlier than that.  Beginning on page -- page
23 46 Doctor Neuhaus states --
24           MR. EYE:  You just need to locate it.
25           THE WITNESS:  Oh, I'm sorry.  It's Bates
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1 No. 774.
2      BY MR. HAYS::
3      Q.   And is that in --
4      A.   That's day 1 of the inquisition
5 testimony.
6      Q.   All right.  Thank you.
7           MR. EYE:  774?
8           THE WITNESS:  Correct.
9           MR. EYE:  Thank you.
10           THE WITNESS:  Yes.
11      BY MR. HAYS::
12      Q.   And go on, Doctor Gold.
13      A.   Doctor Neuhaus testified that Doctor
14 Tiller's clinic would let her know there was a
15 patient for evaluation.  That they would provide
16 records and she would review it and give an
17 opinion about the case.  That's about as broad as
18 it gets, and then it does get a little -- then it
19 gets more specific.
20      Q.   And what does she state verbatim?
21      A.   Specifically?
22      Q.   Yes.
23      A.   On Bates page 775 she states at the very
24 bottom of the page, what I would do is be informed
25 of the day that the late-term patients would be
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1 there.  I would travel to Wichita.  And then --
2 I'm skipping to the next paragraph.  So I would
3 get the schedule of what days they were going to
4 be seeing late patients in advance and I would
5 travel on those days.  I would be given the
6 records that I requested which was any information
7 they had pertinent to that patient's medical case.
8 Then I would interview the patient privately or
9 with the family members depending upon the
10 situation.  She goes on to state then initially I
11 had a letter that was drawn up with the assistance
12 of the attorneys to make sure the language was in
13 compliance with the law, and I originally brought
14 a computer and printed out my own -- at some point
15 I just asked them to print up the letter and
16 provide that along with the medical records.  And
17 without reading in detail this was a result of
18 computer issues, et cetera.  And then if the
19 patient was deemed by me to have a medical
20 necessity for the procedure I would sign that
21 letter and it would become part of the medical
22 record.  Doctor Neuhaus testified Bates page 779
23 that she would create her own file and keep it.
24 And then again on page 786 -- Bates 786 she said
25 again that she would get the records she
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1 requested, review the records and review the
2 patient.  Get the paperwork signed.  Decide
3 whether it was warranted -- the procedure was
4 warranted or not and would keep a file for all of
5 those cases.  59 -- I'm sorry, Bates 787 Doctor
6 Neuhaus states that she -- after reviewing the
7 file she would interview the patient, sometimes
8 speak with the family members.  That she would not
9 generally do a physical exam if it wasn't


10 warranted.  That originally her file consisted of
11 handwritten notes and then decided to use a
12 program that helped to automate the process and
13 then talks about the program that we've been
14 discussing.  She refers to it as DTREE and she
15 would get a consent.  Doctor Neuhaus stated that
16 she originally copied all of the letters to Doctor
17 Tiller referring the patients to him for their
18 unwanted pregnancies, but that she stopped doing
19 that because it seemed redundant.  So those are
20 not in her file.  The purpose of the consultation
21 and the focus of the consultation was to decide
22 whether or not the patients had a medical
23 necessity for a pregnancy termination, that was
24 the point of it, and she goes on to explain that
25 that was whether or not the continuation of the
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1 pregnancy would impair their physical or mental
2 health.
3           MR. EYE:  Can you tell us where you're
4 reading from. What page?
5           THE WITNESS:  I'm sorry.  I'm sorry.  I
6 had gone to page 791.
7           MR. EYE:  Thank you.
8           THE WITNESS:  And then on to 792.
9      A.   And I'm -- I'm just trying to state the


10 things that I found that were relevant to how she
11 conducted the evaluation.  And then let's see, on
12 Bates 815 there was again a question, what do you
13 think you saw as part of your review that's
14 contained in the file?  And Doctor Neuhaus stated
15 there was a consent form, sometimes, most of the
16 time, part of the time.  The result of a telephone
17 interview, a copy of what she refers to as "this
18 sheet" which I understand is the intake sheet or
19 face sheet from Doctor Tiller's clinic.  The
20 telephone interview and any medical record that
21 the patient had forwarded or brought with them and
22 that would constitute her review.  Although, on
23 Bates 815 she acknowledged that I generally just
24 deal with the materials that they give me, meaning
25 Doctor Tiller's office.  There is nothing once
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1 they've signed a consent for me to see their
2 record.  There is nothing to prevent me from going
3 and getting the chart, but I don't do it as a
4 matter of routine.  So it seems like the record
5 review was whatever was provided by Doctor
6 Tiller's office which basically consisted of the
7 intake sheet and the telephone screening
8 information.  Page 89 -- I'm sorry, Bates 817,
9 Doctor Neuhaus stated that sometimes -- she had a
10 copy of the in-house interview from Doctor
11 Tiller's staff.  And, again, it's a little bit
12 contradictory then on Bates 8 -- I can't read the
13 number.  816 she says if I go and get the chart I
14 would have access to other -- this other material,
15 meaning what the patient brought with them, but
16 she had stated before that that she generally
17 didn't do that.  So it's not clear exactly and
18 there are no copies of any other doctors' records
19 in her files so it -- there is no documentation of
20 reviewing other files, but.
21      Q.   Are there other doctor or other
22 physicians' records other than Doctor Tiller's or?
23      A.   Other than Doctor Tiller's there are
24 none.
25      Q.   Did she testify about any standard
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1 practice for follow-up care?
2      A.   Yes.  In the trial testimony and I'll
3 have to find it. I'm sorry, in the inquisition
4 testimony, not the trial testimony.
5      Q.   Okay.
6      A.   It's on Bates 889.
7      Q.   And what does she say?
8      A.   The question was asked and the transcript
9 pages it's 255.  In any of those times where
10 Doctor Neuhaus stated that there were sub -- that
11 the patient suffered substantial and irreversible
12 impairment of a major bodily function such as
13 major depressive disorder or acute stress
14 disorder, in any of those times did you make any
15 other referrals or give them any follow- up care
16 or do any referrals to other physicians to treat
17 those irreversible conditions that you said?  And
18 Doctor Neuhaus responded yes -- I'm sorry, Doctor
19 Neuhaus responded that there is no notation of it,
20 but whenever there is a kind of indication that
21 the person is actively suicidal or any of these
22 assault situations, all of these, any time there
23 is any type of post-traumatic stress disorder or
24 acute stress disorder or any of those I always
25 spend a very extended period of time with the
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1 caregiver or if the patient is alone with the
2 patient discussing the need for follow-up
3 counseling.  Obviously due to the circumstances of
4 them being generally out of state or in some
5 circumstances indigent, many times it's not
6 actually possible to supervise that or to obtain
7 permission from them to locate a counselor.  It's
8 not technically possible to do that within the
9 format that I'm in, but I have on a number of


10 occasions engaged in lengthy post-care counseling
11 with patients who I felt had no other resources
12 than myself.  I am here doing this act for
13 purposes of being in compliance with the law, but
14 once I am there my own priorities are always first
15 and that is that I make sure that I do to the best
16 of my ability evaluate that person's entire life
17 situation, and to the best of my ability offer the
18 best guidance that I can, the best medical
19 information that I have, and the best medical
20 judgment that I can use.  What I care about is the
21 patient that I am -- whose trust is invested in me
22 during that consultation period.  So my first
23 priority is to the patient and my second priority
24 is to make sure that I'm doing the best I can and
25 being in compliance with the law.
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1      Q.   Is there any documentation in any of
2 these patients records for Patients 1 through 11
3 of her performing any of the aftercare that she
4 describes?
5      A.   No.
6      Q.   What's the importance of patient
7 documentation?
8      A.   Well, aside from the fact that states
9 have a legal requirement for documentation


10 standards in order to maintain licensing, from a
11 medical perspective it is to document the -- it is
12 to record the process of coming to a diagnosis,
13 treatment, and treatment responses so that
14 concurrent care providers or subsequent care
15 providers have a clear understanding of the
16 doctor's thought processes and the treatment
17 provided and the patient responses to them.  It's
18 a -- it's a quality of care issue.
19      Q.   Now, why would any follow along doctors
20 need to know that?
21      A.   Well, presumably if they're providing
22 care.  I'll use a very trivial example, and a
23 doctor -- a patient has an allergic reaction to a
24 medication and the doctor hasn't documented that
25 allergic reaction and the patient isn't verbal
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1 enough or doesn't remember that they had that
2 allergic reaction and that second doctor goes
3 ahead and gives the patient the same medication
4 again there could be another allergic reaction.
5 The second doctor wouldn't want to do that and it
6 shouldn't happen because technically you should
7 write down if you're the first doctor that there
8 was an allergic reaction, it should be in your
9 records.  So that's a relatively -- well, not
10 always trivial because allergic reactions can kill
11 you, but that's a relatively straight forward
12 example of information that one doctor has that
13 it's in the best interest of patient care -- that
14 patient -- you don't want the patient to have
15 another allergic reaction that could potentially
16 kill them, you want the second doctor to know it.
17 Okay.  So if you're the first doctor and you're
18 working with a patient who is potentially
19 suicidal, you would want any other doctor whose
20 working with that patient either at that time or
21 in the future to know that either at that time or
22 at some time in the past this patient had been
23 suicidal, that's a pretty significant piece of
24 information.
25      Q.   Now, what if you're a consulting doctor,
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1 does that affect how much documentation that you
2 should provide?
3      A.   Well, in the sense that consulting -- it
4 depends on what you're being consulted for.  If
5 you're being consulted for a second opinion you
6 might not include, for example, information about
7 allergies.  Let me give you that because that
8 theoretically should be included in the first
9 patient -- the first doctor's records and that's
10 not what you're there to talk necessarily to the
11 patient about, you know, whether they have any
12 medical allergies.  But -- or allergies to any
13 medication.  But if it's a consultation for a
14 surgical procedure, okay, you would certainly want
15 to know -- want to document the indication for the
16 surgical procedure, the patient's history,
17 patient's prior treatment, prior psychiatric
18 history, and I'm talking about psychiatric
19 consultation.  Whether that patient has been
20 treated in any other way for this disorder, and
21 that -- and the response to treatment.  Whether
22 the patient is going to require follow-up care
23 after the surgical procedure of a psychiatric
24 nature, as well as a surgical nature.
25      Q.   Now, why would you want to document that


Page 317
1 information?
2      A.   Well, it's your -- it's your obligation
3 in terms of -- of providing the best care for the
4 patient.  If you're being asked for your opinion
5 and your opinion is that this patient has an acute
6 psychiatric disorder, and in these 1 to 11 cases
7 it is a new onset disorder with the exception of
8 one case.  So you're talking about teenage or
9 children, girls with a new onset psychiatric


10 disorder some of whom are being documented as
11 being suicidal, getting a second opinion for
12 whether -- getting a -- getting a consultation as
13 a second opinion of their mental status and
14 whether that is going to cause substantial and
15 irreversible harm to them and then being referred
16 for a procedure that is unrelated to the
17 psychiatric diagnosis.  So you still have the
18 psychiatric diagnosis and no discussion about
19 treatment or follow-up care, and any subsequent --
20 any doctor who sees them subsequently would
21 definitely want to know that.  Any counselor or
22 any therapist would definitely want to know what
23 the result of the evaluation was, what the
24 treatment was recommended, what the follow-up care
25 indicated, whether the patient followed through on
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1 the follow-up care, et cetera.
2      Q.   Let's move on to Patient 3.  Do you have
3 your expert report for Patient 3 in front of you?
4      A.   Yes.
5      Q.   And what exhibit number is that?
6      A.   Seventy.
7      Q.   And do you have Doctor Neuhaus's record
8 for Patient 3 in front of you?
9      A.   Yes.


10      Q.   And what exhibit number is that?
11      A.   Twenty-five.
12      Q.   And do you have Doctor Tiller's record
13 for Patient No. 3 in front of you?
14      A.   Yes, I do.
15      Q.   And what -- what exhibit number is that?
16      A.   Thirty-six.
17      Q.   From your review of the records could you
18 please describe Patient 3.
19      A.   Patient 3 is a 15-year-old single white
20 female who presented with a chief complaint of,
21 quote, unexpected and unwanted pregnancy.  She was
22 over -- 26 plus weeks pregnant, and pregnant by
23 consensual intercourse with her 17-year-old
24 boyfriend.
25      Q.   How many pages consist of Patient 3's
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1 records?
2      A.   Ten pages.
3      Q.   And that's from Doctor Neuhaus's patient
4 records?
5      A.   Yes.
6      Q.   Without being told that record came from
7 Doctor Neuhaus would it be possible to tell whose
8 physician record it is?
9      A.   No.
10      Q.   Why not?
11      A.   There is no personal information obvious
12 that's been generated by Doctor Neuhaus, nor does
13 her signature appear anywhere in this record.
14      Q.   Can you tell from the patient's record
15 the patient's appointment date and time with
16 Doctor Neuhaus?
17      A.   No.
18      Q.   Do you know how long that she spent with
19 this patient?
20      A.   No.
21      Q.   And from the review of any of the records
22 could you determine how long she spent with any of
23 those Patients 1 through 11?
24      A.   No.
25      Q.   And do you know whether she came to a


Page 320
1 diagnosis for this patient?
2      A.   Yes.
3      Q.   How do you know?
4      A.   There is a DTREE positive diagnostic
5 report.
6      Q.   And what was the diagnosis?
7      A.   Major depressive order, single episode,
8 severe without psychotic features.
9      Q.   Is that the same diagnosis as Patient 2?
10      A.   Yes, it is.
11      Q.   And does Patient 3 have the same
12 diagnostic criteria that must be met?
13      A.   Well, for the DSM for the same diagnosis
14 you would have to meet the requirements, although
15 the specific criteria might be different you still
16 need to have five out of nine and meet all of the
17 exclusion criteria.
18      Q.   And you mentioned that the diagnosis was
19 documented on the DTREE, can we turn to that page?
20      A.   Yes.
21      Q.   And what page is that?
22      A.   Bates 7.
23      Q.   And what is the rating date and time for
24 this doctor?
25      A.   8 -- 8-5-2003, 1210 is the rating date
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1 (sic), and the report date and time is 8-5-2003,
2 1212.
3      Q.   And what's the time difference between
4 those two times?
5      A.   Two minutes.
6      Q.   And it too has a numerical entry on it?
7      A.   Yes.
8      Q.   And is that the same as Patient 2?
9      A.   Yes.


10      Q.   And does it mean the same thing for this
11 patient?
12      A.   With the exception that there may be
13 differences in the specific criteria.  I mean
14 technically, yes, it means they both have the same
15 diagnosis.  Although, I think it -- it's obvious
16 that even two people with the same diagnosis are
17 not going to present necessarily in exactly the
18 same way.  So there may be differences in the
19 specific criteria that have -- are listed as
20 positive findings.
21      Q.   So what's the significance of this
22 patient's document?
23      A.   Well, it indicates again that Doctor
24 Neuhaus went through the DTREE program and
25 responded yes or no to the questions and came up
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1 with this diagnosis based upon those yes or no
2 responses.  Theoretically they are based upon --
3 you know, as per her testimony they're based upon
4 an inpatient -- an in-person evaluation of the
5 patient, but there is no indication on here of any
6 specific -- of the specifics of the positive or
7 even the negative findings.
8      Q.   And then what are the positive findings
9 on this document?


10      A.   Well, the first one is markedly
11 diminished interest or pleasure in all or almost
12 all activities with a duration of at least two
13 weeks for most of the day or nearly every day --
14 I'm sorry, and nearly every day, so that's the
15 first one.  The second one is significant weight
16 loss or weight gain or decrease or increase in
17 appetite nearly every day, insomnia or hypersomnia
18 nearly every day, psychomotor agitation or
19 retardation nearly every day.  Fatigue or loss of
20 energy nearly every day.  Feelings of
21 worthlessness or excessive or inappropriate guilt
22 nearly every day.  Diminished ability to think or
23 concentrate or indecisiveness nearly every day.
24 And the symptoms cause clinically significant
25 distress or impairment and social, occupational or







9/13/2011 FORMAL HEARING, VOL. 2 20
Page 323


1 other important areas of functioning.  And then
2 the exclusionary criteria and the time criteria,
3 one of which is the depressive episode is not due
4 to the direct physiological effects of the general
5 medical condition.
6      Q.   So what's the significance of those
7 positive entries?
8      A.   Well, the most limited interpretation is
9 that Doctor Neuhaus answered yes when prompted by
10 the question on the DTREE, but it's hard to know
11 what the significance are -- it -- what the
12 significance of each individual one is since there
13 is no specific clinical data to support the yes
14 answer, and many of these are either/or questions.
15 So significant weight loss or weight gain,
16 decrease or increase in appetite nearly every day
17 the response was yes.  But which was it?  Is there
18 a decrease, an increase in weight gain?  Decrease
19 or increase in appetite?  And again when you're
20 considering a pregnant patient and you're looking
21 at appetite and weight, that criteria and then the
22 evaluation of any woman with a wanted or unwanted
23 pregnancy in the third trimester of her pregnancy
24 is going to be less significant because there is a
25 physiological issue.  The same thing with
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1 sleeping.  Is it insomnia or is it hypersomnia,
2 and again pregnancy can result in either one of
3 those for individuals.  Psychomotor agitation or
4 retardation, which is it?  Again, not necessarily
5 typical with pregnancy but possible and you would
6 want to at least have there be a consideration.
7 Fatigue or loss of energy nearly every day.  Well,
8 by third trimester that would not be an unusual
9 finding in many if not most women.  Not
10 necessarily, but if a woman in her third trimester
11 of pregnancy told you she was feeling tired every
12 day you would not be that surprised.  Feelings of
13 worthlessness or excessive or inappropriate guilt.
14 Well, again, which one is it?  And then again the
15 circumstances under which these girls are
16 presenting or this 15-year-old girl who has an
17 unexpected and unwanted pregnancy, they are likely
18 to be experiencing guilt and a self-reproach and
19 shame and embarrassment which may be actually
20 appropriate to their -- to their, you know,
21 psychosocial circumstances and not necessarily an
22 indication of a psychiatric disorder.  Diminished
23 ability to think or concentrate or indecisiveness.
24 Again, which one is it?  What else is going on
25 that may be causing them to be distracted.  Again,
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1 it can be they're distracted by their psychosocial
2 circumstances and not necessarily a symptom
3 related to depression.  And then, of course, we've
4 discussed the depressive episode is not due to
5 direct physiological effect of a general medical
6 condition.  And as I've just reviewed many of
7 these could be a -- could be, not necessarily, but
8 could be ascribed to pregnancy.
9      Q.   Now, you spoke about psychosocial, what


10 does that mean?
11      A.   Well, psychosocial, another way of saying
12 that is situational which looks at their family
13 circumstances, their personal circumstances.  It
14 doesn't -- it has to do with things external to
15 the individual that are not part of their
16 psychiatric status per se.  So depression is a
17 psychiatric disorder.  People can have depression
18 for absolutely no reason at all, they can develop
19 depression as a disorder.  The same way you can
20 develop asthma as a disorder for no obvious
21 reason.  Certainly life circumstances or
22 situational circumstances can contribute to the
23 development of a depressive episode or anxiety or
24 something else. Okay.  But when you're evaluating
25 someone who clearly has a situational stressor, it
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1 doesn't have to be an unwanted pregnancy.  It can
2 be a divorce, it can be severe illness in a loved
3 one, it can be unemployment, there are a variety
4 of adverse life events that are situational
5 stressors.  Okay.  Those are considered
6 psychosocial among other things psychosocial
7 circumstances.  It is appropriate and expected for
8 people to be extremely upset when they encounter
9 an adverse life situation.  That does not mean


10 that that degree of distress is necessarily
11 indicative of a psychiatric disorder of
12 psychiatric pathology and part of the clinical
13 training and expertise of mental health
14 professionals is to try to distinguish between
15 those two things.  Now, they're not mutually
16 exclusive, you can have both.  But if you don't
17 have a psychiatric disorder, you don't want to
18 ascribe pathology that might lead to inappropriate
19 treatment.  If you're coughing but you don't have
20 asthma and I treat you for asthma, that's not
21 correct treatment and your cough is not going to
22 get better and you wouldn't want to be treated for
23 it.  So you would want the doctor to do an
24 evaluation that would legitimate -- that would
25 lead to a supportable conclusion.  Now, doctors
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1 can do the process and come up with wrong
2 diagnoses, that by itself is not below the
3 standard of care.  But going through the standard
4 process and not an idiosyncratic process is the
5 standard of care.  So the significance of -- of
6 this DTREE and the other DTREEs which indicate
7 that there is not a physiological condition is it
8 implies that the distress associated with the
9 pregnancy was not -- with the unwanted pregnancy
10 or the traumatic circumstances around at least one
11 of these pregnancies was not taken into
12 consideration in the -- in the discrimination of
13 whether these were situational -- were situational
14 distress or the new onset of a psychiatric
15 disorder in a child or a teenager.
16      Q.   Now, is there any information within this
17 patient record that could be used to support a
18 diagnosis of major aggressive disorder?
19           MR. EYE:  When -- when you refer to
20 record, are you referring only to Doctor Neuhaus's
21 record?
22           MR. HAYS:  Correct.
23      A.   There is in this record three pages,
24 Bates 2, 3 and 4.  Bates 2 and 3 are one typed MI
25 Statement with a date handwritten in of 7-31 and
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1 Bates 4 is another typed hand -- typed statement
2 titled MI Statement with a date of 8-4.
3      Q.   Do you know whose physician records these
4 are?
5      A.   These apparently were generated by Doctor
6 Tiller's staff.
7      Q.   How do you know that?
8      A.   By doctor -- by the testimony of Doctor
9 Tiller -- Doctor Tiller's trial of his clinical
10 staff as to how these documents were generated.
11      Q.   So is there any significant information
12 on these two documents in regards to the diagnosis
13 of major depressive disorder?
14      A.   Well, there is documentation of the young
15 woman's situational distress certainly, and then
16 there is a symptom review of screening symptoms
17 for depression which could support a diagnosis of
18 depression, and then there are some yes and no
19 questions at the bottom which again are -- are --
20 provide some information in a yes or no fashion
21 about some things you would want to know about in
22 making the diagnosis of depression.
23      Q.   With this information what would have --
24 what would Doctor Neuhaus have -- what would have
25 been required for her to do in order to support
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1 the diagnosis that she made?
2      A.   This information and my understanding is
3 that the first one is almost always a telephone
4 screening.  The second one may have been and could
5 very well have been an in-person screening by a
6 nonmental health staff member, nonmental
7 health-trained staff member in Doctor Tiller's
8 office.
9      Q.   And you talked about psychosocial


10 information --
11      A.   Well, I didn't finish your question.
12      Q.   I'm sorry for interrupting you.
13      A.   No, that's okay.  So for Doctor Neuhaus
14 what would have been indicated would be -- this
15 could certainly form a part of the information
16 that Doctor Neuhaus reviewed and would have to
17 develop further in a mental health information --
18 in a mental health evaluation, including a mental
19 status examination to determine its significance
20 relative to an actual psychiatric disorder versus
21 situational distress.
22      Q.   Why would she need to do that?
23      A.   Well, for the reasons that I just
24 explained which is if it's situational distress,
25 that indicates a certain -- certain path to follow


Page 330
1 in terms of treatment.  If it's a psychiatric
2 disorder then it indicates a different path that
3 you would follow in terms of treatment, follow-up,
4 et cetera.
5      Q.   Do you have an example of one of those
6 situational distresses indicated in this document?
7      A.   Yes.
8      Q.   And could you explain it?
9           MR. EYE:  Can you tell us which document


10 you're looking at?
11           THE WITNESS:  Okay.  Starting on page
12 Bates No. 2.
13           MR. EYE:  Thank you.
14      A.   This patient's parents are divorced and
15 she was concerned about telling her mother about
16 the pregnancy because of the effect it would have
17 on her mother.  Now, that's an example of a
18 situational stressor, that's not a psychiatric
19 symptom.  That's good thought process and insight.
20 She doesn't want to tell the father.  He's 17
21 years old and already has another child.  Again,
22 that's -- that's a situational circumstance, not a
23 psychiatric symptom.  Why can she -- why does she
24 feel that she can't continue the pregnancy?  She
25 might not be able to continue in school is one of
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1 the reasons.  Again, that is -- and all of these
2 are distressing.  I'm not saying that these aren't
3 distressing, but they're not in and of themselves
4 psychiatric symptoms.  But the big one for this
5 young lady is not being able to continue riding in
6 the rodeo.  She trains horses with her mother
7 after school, she says horses are my life.  I want
8 to barrel race professionally and I know having
9 kids would mess that up.  She blames herself for
10 getting pregnant.  She said I should have been
11 smarter.  She's crying when she says that again.
12 These are all situational issues that are normal
13 for this situation and not indicative necessarily
14 of pathology.  Now, you wouldn't -- that's just in
15 the -- in the general statements.  Now, you
16 wouldn't necessarily know if you're not a trained
17 -- if you don't have training in mental health
18 assessment whether that is situational or a sign
19 of depression, you wouldn't necessarily expect
20 somebody to know that.  But if you're doing a
21 mental health assessment, specifically referral
22 for mental health assessment, that's what you're
23 there to sort out.  Okay.  And then under the
24 specific symptoms that are listed, she's not
25 sleeping well.  Again could be related to her
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1 situational distress.  She can't -- interest, she
2 can't train horses.  She has to worry about them
3 bucking and getting hurt.  When she wasn't
4 pregnant she didn't have to worry about that.
5 Well, is that really lack of interest or is that
6 being in the third trimester of pregnancy that's
7 interfering with her ability to ride horses.
8 Guilt.  Another symptom of depression potentially.
9 She feels a little guilty because, quote, I made a
10 mistake.  I didn't take the precautions I should
11 have to not get in the situation, unquote.  Again,
12 that would be an absolutely understandable
13 reaction in anybody and not necessarily a sign of
14 psychiatric illness.  Okay.  Energy.  I can't
15 sleep, my energy is not near what it was -- I'm
16 sorry, I'm on Bates 3.  I've noticed a big drop in
17 energy.  Well, again, not necessarily that
18 uncommon in the third trimester of pregnancy, so
19 you don't know.  Concentration.  Again,
20 psychosocial distress can cause a change in her
21 concentration and she says I've got so many things
22 on my mind I would have to think about not going
23 to school if I took it to term, I wouldn't be in
24 the high school rodeo.  So she's turning a lot of
25 stuff over in her head relative to the situation.


Page 333
1 So, again, the change in concentration or the lack
2 of concentration due to situational distress or
3 psychiatric pathology.  Okay.  Appetite.  Things
4 are on my mind.  Some days I eat, some days I
5 don't eat.  That's sort of a vague one.  Again,
6 psychomotor.  Some days I'll be fidgety and up and
7 ready to go and other days she just wants to sit
8 around, can't get anything off her mind.  She
9 denies suicide.  There is a question about sex


10 which that's I think not relevant in really under
11 these circumstances.  Again third trimester
12 pregnancy increased or decreased interests in sex
13 can be a symptom of depression, but in a teenager
14 with a third trimester pregnancy generally having
15 sex is the last thing on their mind.  It's the
16 last thing on the mind of many people in the third
17 trimester -- many women in the third trimester of
18 pregnancy.  So that is an in-depth review of these
19 screening symptoms, and if you look at this as an
20 untrained mental health professional you would go,
21 oh, my God, there is a positive finding to almost
22 every screening symptom in this list. This person
23 must be terribly depressed.  So because this is
24 taped -- this statement is a telephone screen by a
25 staff member who is not trained in mental health
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1 assessment the person who is trained in mental
2 health assessment might be able to use this as the
3 basis for further exploration or should or could
4 use this for the basis for further exploration,
5 but by itself it could not form the basis of a --
6 of a psychiatric evaluation or mental health
7 evaluation.
8      Q.   Okay.
9      A.   I apologize for the very long answer.


10      Q.   Let's -- now, is there a GAF report in
11 this patient's record also?
12      A.   Yes, there is.
13      Q.   Where is it located?
14      A.   Bates page 9.
15      Q.   And what is the rating date and time for
16 it?
17      A.   8-5-2003.  1212 is the rating date.
18      Q.   And report date and time?
19      A.   8-5-2003, 1213.
20      Q.   And what's the difference between?
21      A.   One minute.
22      Q.   Does it -- what was this patient's GAF
23 score?
24      A.   Thirty-five.
25      Q.   Is this the same GAF -- GAF score as
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1 Patient 2?
2      A.   Yes.
3      Q.   And what was Patient 2's diagnosis?
4      A.   Patient 2's diagnosis -- patient 2's
5 diagnosis was also major depression depressive
6 disorder, single episode, severe without psychotic
7 symptoms.
8      Q.   And what was Patient 2's demographics?
9      A.   I'm sorry, what was Patient 2's?
10      Q.   Demographics?
11      A.   Patient 2 was a 10-year old incest rape
12 victim.
13      Q.   So would a 10-year-old rape victim with a
14 diagnosis of major depressive disorder with a GAF
15 of 35 present clinically similar as a 15-year-old
16 with a diagnosis of major depressive disorder with
17 the GAF of 35 and an unwanted pregnancy from
18 consensual sex with her boyfriend?
19      A.   It's almost impossible to imagine that
20 they would.
21      Q.   Why is that?
22      A.   Just based on the developmental stages.
23 Again, you might have an extraordinarily mature
24 10-year-old.  That girl got pregnant when she was
25 nine, so this happened when she was nine.  You
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1 might have extraordinarily -- you know, in the
2 entire universe you might have an extraordinarily
3 mature 10 year old and extremely immature 15 year
4 old, but it's extremely unlikely that their
5 developmental stages are, you know, different.  A
6 10 year old is still a child.  A 15 year old is
7 an adolescent.  The 10 year old has -- had -- has
8 been raped.  The 15 year old had sex with her
9 boyfriend, it happened, 15 year olds do.  So
10 theoretically that was not a traumatic -- if it's
11 a -- you know, you can get into the details of
12 whether it's really consensual or not consensual,
13 but she was not forcibly raped, so it -- it's not
14 possible really for those two to present in
15 exactly the same way.
16      Q.   Is there anything within Patient 3's
17 chart that differs between your clinical
18 evaluation of Patient 2?
19      A.   No.
20      Q.   Let's take a specific look at the entries
21 in the GAF report.  What's the significance of
22 these entries?
23      A.   Well, again, there is the determination
24 of a rating scale of 35 with the general positive
25 finding of major impairment in areas of
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1 functioning.  And then the negative findings, not
2 suicidal, able to maintain personal hygiene, not
3 violent, et cetera, not -- nondelusional or
4 hallucinatory.
5      Q.   So what is this document demonstrating?
6      A.   Again primarily the document demonstrates
7 a no response to prompts presumably based upon an
8 interview that elicited no suicidality, no history
9 of violence or violent behavior, and observation.


10 You know, you can observe whether people are
11 maintaining their basic hygiene often, but opted
12 also a report.  But it doesn't tell you what --
13 what the positive findings were.  It says major
14 impairment in areas such as work, school, family
15 relations, judgment thinking or mood and there is
16 no indication of what those are or were.
17      Q.   And are some of those entries the same as
18 entries with Patient 2?
19      A.   Yes.
20      Q.   Are they verbatim?
21      A.   Some of them are.
22      Q.   Can you give me an example of a couple?
23      A.   And -- and in fairness, a negative
24 finding is a negative finding.  So negative
25 findings are likely to be the same in the sense
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1 that if you're not suicidal, you're not suicidal,
2 so.
3      Q.   What are the positive -- were any of the
4 positive findings the same?
5      A.   Let's see.  The general, and again this
6 is a computer-generated document and so because
7 the range was the same in terms of GAF, the same
8 identical GAF positive statement is made or one of
9 them because the Patient 2 had two of them, but


10 the second of the two on Patient 2 is verbatim the
11 same.  The patient has presented with major
12 impairment in areas such as work or school, family
13 relations, judgment, thinking or mood.  And -- and
14 again as with the DTREE, these are choices and the
15 -- and you're -- and it's supposed to be more than
16 one area and you don't know which one it is and
17 you don't know what the specifics of it are and
18 that is the case in both of those records.
19      Q.   So Patient 2's GAF report had an
20 additional -- the patient had major impairment in
21 several such as, and I'm quoting, judgment,
22 thinking or mood.  What's the difference between
23 that positive indication and the positive
24 indication that's underneath it?
25      A.   Well, the second one is more expansive,
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1 but basically it looks like some -- it looks like
2 something that probably wasn't supposed to be
3 printed twice but got printed twice.  It's
4 basically the same thing.  The second statement
5 gives you more options.
6      Q.   So if you consider the information listed
7 on the DTREE and GAF reports as evidence of Doctor
8 Neuhaus's performance of an evaluation of the
9 behavioral or functional impact of patient at
10 least condition and symptoms, do you have an
11 expert opinion as to whether she met the standard
12 of care in the performance of that evaluation?
13      A.   Yes, I do.
14      Q.   And what is your opinion?
15      A.   Based on the documentary record she did
16 not.
17      Q.   And why is that?
18      A.   There is no specific clinical information
19 in the record generated by Doctor Neuhaus, there
20 is no indication of a comprehensive or mental --
21 mental health evaluation or a mental status exam
22 with positive findings that would justify a
23 diagnosis.
24      Q.   Now, you stated a mental status exam.  So
25 if you consider the information listed on the
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1 DTREE and the GAF reports as evidence of Doctor
2 Neuhaus's performance of Patients 3's mental
3 status examination, do you have an expert opinion
4 as to whether she met the standard of care in her
5 performance of that mental status examination?
6      A.   Well, the information on the DTREE is
7 problematic in that as I said, most of it -- or
8 most of the specific clinical information is
9 reported as general statements either/or, so I
10 don't know what the positive indications would
11 have been for those.  As far as negative
12 indications those are listed on the GAF report and
13 there are things that are negative indications on
14 here that are part of the mental status exam.
15 That includes suicidality, dangerousness to self
16 or others, hygiene.  Okay, those are -- those are
17 basic types of things and then you start getting
18 into impairment and concentration, judgment, et
19 cetera.
20      Q.   So do you have an opinion whether she met
21 the standard of care?
22      A.   I do.
23      Q.   Okay.  And what is your opinion?
24      A.   It doesn't meet the standard of care,
25 although there are some elements of the mental
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1 status exam documented as negative.  There are no
2 positive find -- no documentation of positive
3 findings or other findings that don't come from
4 the computer program that would be contributory
5 but might also be negative.
6      Q.   And you also spoke about the mental
7 health evaluation overall.  So if you considered
8 the information listed on the DTREE and GAF
9 reports as evidence of Doctor Neuhaus's


10 performance of Patient 3's mental health
11 evaluation, do you have an opinion as to whether
12 she met the standard of care in her performance of
13 Patient 3's mental health evaluation?
14      A.   Yes, I do.
15      Q.   And what is your opinion?
16      A.   Unfortunately she does not.
17      Q.   Why is that?
18      A.   Because there is no evidence of a
19 clinical evaluation or the content of that
20 clinical evaluation if you look at these reports.
21 These reports are evidence of computer-generated
22 conclusions that may or may not have been based on
23 a personal evaluation.  Just based on the
24 documentary evidence or could have been based on
25 the information in the MI Statement that is in the
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1 chart, but it's not evidence of itself of a -- of
2 a com -- of a process of mental health evaluation
3 conducted by Doctor Neuhaus.
4      Q.   What would have needed to be done in
5 order to meet the care for those evaluations?
6      A.   In documentation or in the actual?
7      Q.   In the actual evaluation?
8      A.   In the actual evaluation.  A -- a history
9 of past and present symptoms, a psychosocial


10 history, some evidence of discrimination between
11 situational distress and psychiatric pathology of
12 the thought process, some acknowledgement of that,
13 that it was at least taken into consideration.  A
14 formal or informal mental status exam that hit all
15 of the elements, just not the negative elements,
16 not just negative findings, and specific -- and --
17 and clinical information specific to that patient,
18 yes.
19      Q.   Do you have an expert opinion as to
20 whether Doctor Neuhaus met the standard of care in
21 documentation in regards to this patient record?
22      A.   Yes.
23      Q.   And what is your expert opinion?
24      A.   Regretfully not.
25      Q.   Why is that?







9/13/2011 FORMAL HEARING, VOL. 2 25
Page 343


1      A.   There is no specific clinical information
2 generated by Doctor Neuhaus in this patient file.
3      Q.   What would make Doctor Neuhaus's GAF and
4 DTREE report reflect adequate documentation of the
5 evaluation?
6      A.   Literally filling in the blanks with, you
7 know, either typed or handwritten notes and of
8 positive findings that support the conclusions
9 that she has drawn, and, you know, a signature. If
10 it's typed, you know, you want to see a signature
11 showing that that's -- that the physician owns
12 those records.
13      Q.   Now, does Doctor Tiller's patient record
14 contain a mental health evaluation?
15      A.   Yes, it does.
16      Q.   And where is that found?
17      A.   Exhibit 36, Bates 3.
18      Q.   Is it different than Doctor Neuhaus's
19 documentation?
20      A.   Yes, it is.
21      Q.   How?
22      A.   Let's see, it is -- it indicates that
23 Doctor Tiller has directly spoken -- or implies
24 that Doctor Tiller has directly spoken with
25 Patient No. 3, there are quotes.  He also says
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1 that he detects her to be a distraught determined
2 desperate young woman who feels hopeless,
3 helpless, et cetera.  So this implies a personal
4 evaluation.  He does a 5-axis psychiatric
5 evaluation.  It has his name at the bottom and his
6 signature.  Now, clearly this would be a more
7 informal mental status examination because it
8 doesn't indicate a formal mental status
9 examination, but that's okay in the context of
10 broader documentation of a personal evaluation, so
11 that's how it differs.
12      Q.   Does that meet the standard of care?
13      A.   I would say that it does meet the
14 standard of care.
15      Q.   And why is that?
16      A.   For all of the reasons that you just
17 stated in terms of indication of a personal
18 interview, an informal mental status examination,
19 communication documentation, use of the 5-axis
20 system, and a sig -- name and signature at the
21 bottom.
22      Q.   Let's move on to Patient No.5.  Do you
23 have that, your expert report for that patient in
24 front of you?
25      A.   No. 5, yes.  Yes, I do.


Page 345
1           MR. HAYS:  Since we're at a stopping
2 point or a point in between the patients I know
3 Mr. Eye has to get going.  Do we want to --
4           MR. EYE:  This might be as good as place
5 as any to recess, Your Honor, if that's agreeable.
6           PRESIDING OFFICER GASCHLER:  All right.
7 Why don't you tell me what time you think we'll be
8 back?
9           (THEREUPON, a recess was taken.)


10           PRESIDING OFFICER GASCHLER:  All right.
11 We're back on the record after a lunch break, Mr.
12 Hays.
13           MR. HAYS:  Yes, sir.
14      BY MR. HAYS::
15      Q.   Let's move to Patient 5.  Do you have
16 your expert report for Patient 5 in front of you?
17      A.   Yes, I do.
18      Q.   How about Doctor Neuhaus's record for
19 Patient 5?
20      A.   Yes.
21      Q.   And how about Doctor Tiller?
22      A.   Yes.
23      Q.   And can you tell us the exhibit numbers
24 for each one of those?
25      A.   My report is Exhibit 72.  Doctor
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1 Neuhaus's case file is 20 -- Exhibit 27 and Doctor
2 Tiller's file is 38, Exhibit 38.
3      Q.   And from review of the records could you
4 please describe Patient No. 5?
5      A.   Patient No. 5 was a 15 year old single
6 white female from Canada.  Pregnant by consensual
7 intercourse with a 15 year old boyfriend who was
8 25 weeks pregnant.
9      Q.   And how many pages consist of Patient 5's


10 records from Doctor Neuhaus?
11      A.   Eight pages.
12      Q.   Without being told that record came from
13 Doctor Neuhaus, would it be possible to tell whose
14 admission record it is?
15      A.   No, I would not.
16      Q.   Can you from the patient records what
17 date and time the patient's appointment was with
18 Doctor Neuhaus?
19           THE REPORTER:  I'm sorry.  Can you tell
20 from the record?
21      BY MR. HAYS::
22      Q.   Can you tell from the patient record what
23 date and time the patient's appointment was with
24 Doctor Neuhaus?
25      A.   No, I cannot.
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1      Q.   From her record can you tell how long she
2 spent with the patient?
3      A.   No, I cannot.
4      Q.   Do you know whether Doctor Neuhaus came
5 to a diagnosis for this patient?
6      A.   Yes, I do.
7      Q.   And how do you know that?
8      A.   Because there was a DTREE positive
9 diagnostic report.
10      Q.   And what was the diagnosis for this
11 patient?
12      A.   Major depressive disorder, single
13 episode, severe without psychotic features.
14      Q.   Is that the same diagnosis as Patient 2
15 and 3?
16      A.   Yes.
17      Q.   Does this patient's diagnosis have the
18 same diagnostic criteria for major depressive
19 disorder as the two previous patients?
20      A.   Yes.
21      Q.   And you indicated that that diagnosis was
22 documented in the DTREE report?
23      A.   Yes.
24      Q.   Let's go to that report.
25      A.   Okay.


Page 348
1      Q.   What page of the record is that?
2      A.   Page 6 and 7.
3      Q.   And this also has a number associated
4 with the diagnosis.
5      A.   Yes.
6      Q.   And what is that number?
7      A.   296.23.
8      Q.   And is that the same as Patients 2 and 3?
9      A.   Yes, it is.
10      Q.   And does that report indicate when the
11 rating time was?
12      A.   Well, there is a printed date and time
13 that is crossed out and replaced by a handwritten
14 date which appears to have what would -- would --
15 could be Doctor Neuhaus's initials next to it I
16 presume that it is.
17      Q.   And is there a report date and time?
18      A.   Report date and time there are -- well,
19 there are -- there is a printed report date and
20 time and then next to it there is another date
21 written, handwritten again with what appeared to
22 be Doctor Neuhaus's initials.
23      Q.   Okay.  Is that document located within
24 Doctor Tiller's record?
25      A.   Yes, it is.
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1      Q.   Are there any differences?
2      A.   Doctor Tiller's record it -- it's Bates 4
3 and on Doctor Tiller's record the dates are only
4 as -- I'm looking at the wrong one.  I'm sorry,
5 it's Bates 6 and the dates are only the printed
6 ones.  They have not been crossed out or -- and
7 nothing else has been handwritten in and there are
8 no initials.
9      Q.   Does it indicate where that document has


10 been faxed?
11      A.   Yes.  Well, it appears to have a fax date
12 and time at the top of it.
13      Q.   And what's that date and time?
14      A.   August 13th, 2003, 9:41 a.m.
15      Q.   Okay.  Let's move back to the patient
16 record for Doctor Neuhaus and her DTREE.  What is
17 the significance of this document?
18      A.   Well, it indicates that Doctor Neuhaus
19 has applied a diagnosis to this patient's symptoms
20 and that she has come up with a diagnostic
21 assessment.  It doesn't -- well, that's the
22 significance of it.
23      Q.   And what information does it contain?
24      A.   Well, it contains some exclusionary
25 information, but then it contains -- it lists a
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1 positive finding for seven out of the nine
2 symptoms of depression.
3      Q.   And is that the same type of information
4 that you've testified about in the previous
5 patients?
6      A.   Yes.
7      Q.   Is there any different information on
8 there?
9      A.   I don't think so.  I mean they're not --


10 not all of the symptom criteria that had been
11 marked yes are the same for each patient has been
12 diagnosed with depression.  So I could go back and
13 compare which one has been marked with this
14 symptom or which one hasn't.
15      Q.   Let's do it this way, can you tell from
16 Doctor Neuhaus's patient record for Patient 5 how
17 Patient 5 met the diagnostic criteria to support
18 the diagnosis of major depressive disorder?
19      A.   Well, she -- she was -- there were -- she
20 -- I'm sorry.  She met the exclusionary criteria.
21 In other words, there are certain things that are
22 marked no which puts you into this category, and
23 then out of the nine symptoms of depression Doctor
24 Neuhaus entered yes for six out of the nine, and
25 you have to have five out of nine to meet the
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1 diagnostic criteria including one of the first
2 two, so.
3      Q.   Is there any specific -- strike that.  Is
4 there any other diagnostic information located
5 within that file?
6      A.   There is a type MI Statement dated --
7 Bates numbered 2 and 3.  Let's take a look at that
8 MI Statement.  What's the significance of this
9 statement in relationship to this patient's
10 diagnosis?
11      A.   Well, it -- again there is a brief
12 narrative describing some of the situational
13 issues for this patient.  And then there is a
14 brief review of -- or screening for some
15 depressive symptoms.
16      Q.   And what does the screening for
17 depressive symptoms say about this patient?
18      A.   It says that she is not -- she reports
19 that she is not really sleeping well and it -- and
20 it's not possible to tell if this is an in person
21 or telephone screening, but it does seem that the
22 person who did the screening talked directly to
23 the patient from the nature of the comments.  It
24 says that she is not sleeping well because she
25 wakes up during the night thinking about how this
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1 has happened, how she's gotten pregnant.
2      Q.   Now, is that a symptom of depression or?
3      A.   Well, insomnia or hypersomnia, excessive
4 sleeping, can be symptoms of depression.  This
5 would suggest that she is the not sleeping well
6 because her -- she's preoccupied with her
7 pregnancy and distress about her pregnancy.
8      Q.   So is that --
9      A.   But -- I'm sorry.
10      Q.   Is that situational distress?
11      A.   That is, but it could also be a sign of
12 depression.  And again the people doing these
13 screenings were not trained in mental health
14 assessments and so the weight that one would give
15 it is, okay, there is a positive finding here that
16 has to be further explored.  But on the basis on
17 the face of it if you were just reading this you
18 wouldn't necessarily say this is someone whose
19 depressed.  They can't sleep because they're upset
20 and it's not the same thing.
21      Q.   What about the next entry?
22      A.   The next entry is under the -- under the
23 heading of interest and refers to maintaining
24 interest in life and that kind of thing,
25 activities, pleasurable, able to enjoy one's self,
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1 get pleasure out of activities one used to enjoy,
2 are you still enjoying them and this patient
3 responds she doesn't go out of her house, she's
4 afraid of people -- it says that she is afraid of
5 people seeing her pregnancy.  She just stays home,
6 she refuses to have contact with people.  Now,
7 that would indicate not so much as a loss of
8 interest in pleasurable activities as it would
9 embarrassment that other people seeing that she is


10 pregnant so she doesn't go out where people might
11 see her which is not anhedonia which is the
12 symptom that we're talking about when you talk
13 about loss of interest or pleasure in life.
14      Q.   Well, what is anhedonia?
15      A.   Loss of -- it's the second of the two
16 major criteria for depression.  One of the two
17 symptoms.  The first one is depressed mood and the
18 second one anhedonia which basically means loss of
19 pleasure in life or interest in life.  So if you
20 used to like going bowling every Wednesday night
21 and you stopped because you're too depressed, you
22 just don't care any more, that kind of thing.
23 Giving up activities that you enjoyed, hobbies
24 that you enjoyed whether with people or on your
25 own can be a symptom of depression.
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1      Q.   Why is this entry showing that it's not
2 anhedonia?
3      A.   Well, the description of it this is where
4 the specific clinical information tells you, you
5 know, she's reporting here social isolation
6 basically, it's not -- this -- it -- it's a little
7 -- and again this is not a -- these documents were
8 not generated with someone with mental health
9 assessment training.  Really what this is


10 referring to is not so much anhedonia, i.e., loss
11 of interest or pleasure in life but social
12 isolation.  Often depressed people do not want to
13 be around other people, it takes too much energy
14 and effort to interact so they withdraw and prefer
15 to be by themselves, that's a symptom of
16 depression.  So here she's saying that she doesn't
17 go out of her house, she's afraid of people seeing
18 her pregnancy, she just stays home and refuses to
19 have contact with people.  The implication is that
20 she is not going out because she's pregnant and
21 she's embarrassed or feels uncomfortable, she's
22 afraid of people seeing her pregnant so she
23 doesn't want to go out of the house.  That's not
24 the same thing -- or that she doesn't go out of
25 the house.  That's not the same thing as saying
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1 she doesn't want to go out of the house or she
2 wouldn't enjoy going out of the house.  She's
3 embarrassed or upset or uncomfortable to be seen
4 pregnant.  It's different.  It -- could she still
5 have a loss of interest in pleasure in life.  She
6 could.  Could she still have social isolation as a
7 symptom of depression.  She could.  This is a
8 screening tool and by nonmental health trained
9 staff member.
10      Q.   What about the guilt entry -- entry?
11      A.   Again it says that she feels guilt
12 regarding the situation that she's in right now.
13 Again on one hand that's an appropriate response.
14 On the other hand it could be a sign of
15 depression, but if you're starting to put now all
16 of these pieces together you have three pieces of
17 data that are focused almost entirely on the
18 pregnancy, so now you're starting to get a feel of
19 the situational nature of her distress from this
20 document.
21      Q.   What about the lack of energy that's
22 notated?
23      A.   Yeah.  Well, again, could be a symptom of
24 depression, no question.  Could also be related to
25 a third trimester pregnancy and there is no -- no
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1 notation to indicate consideration or
2 discrimination, and, again, it's a non -- a staff
3 member not trained in mental health assessments
4 you wouldn't necessarily expect that.  They're
5 going down a checklist, they're asking a question,
6 and they're writing down the answer and -- and
7 it's certainly a positive finding, so.
8      Q.   What about the concentration entry?
9      A.   Well, it -- it says at night she is alone
10 and she thinks a lot.  During the daytime she has
11 a lot -- she has lots of things to distract her
12 and she's not just sitting and thinking, she has
13 three younger siblings.  I don't -- I don't know
14 exactly what that answer means in regard to
15 concentration.  It's not a direct answer to the
16 question and I'm not sure what to make of it other
17 than that she is busy during the day it seems with
18 her three younger siblings, that's the
19 implication.
20      Q.   Is there any other diagnostic criteria
21 information within this file?
22      A.   Other than the MI Statement that we're
23 looking at now?  There is a brief yes or no
24 checklist that's filed out on the intake page that
25 indicates that there is a no response, and I have
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1 no idea how this was generated at all, you know,
2 who did this other than Doctor Tiller's office
3 that she doesn't have a history of depression,
4 alcohol or other substance abuse.  That's all
5 listed as no.  And other than that and the MI
6 Statement there is no specific clinical
7 information about this patient.
8      Q.   Is there a GAF report?
9      A.   I'm sorry, yes, there is a GAF report.


10      Q.   And what page of the record is that on?
11      A.   Bates 8.
12      Q.   And what is the report date and time?
13      A.   8-7-2003.  The rating date is 21 -- time
14 is 2149 and the report date is 8-7-2003, 2152.
15      Q.   What's the GAF for this patient?
16      A.   Twenty-five.
17      Q.   And what's a GAF rating of 25 mean?
18      A.   Well, it's -- it's the range or scale
19 that generically indicates that the patient has
20 been unable to function in almost all areas.  For
21 example, she stays in bed all day or has no job,
22 home or friends.
23      Q.   Is that the only positive finding on this
24 report?
25      A.   No.  It says that she has been able to
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1 maintain minimal personal hygiene.
2      Q.   And what's the significance of this
3 report?
4      A.   Well, again it's difficult to say because
5 there is no specific clinical information to
6 support the rating diagnosis -- the rating, the
7 number.  It's -- these are the generic statements
8 from the computer program which are derived from
9 the DSM, GAF scale.


10      Q.   Is it similar to other patients' GAF
11 reports?
12      A.   It's similar.  It's a different number.
13 I don't know --
14      Q.   Are there any other patients that we
15 reviewed so forth -- so far that have the same GAF
16 score?
17      A.   Let me see, a score of 25.  I don't think
18 that it's had a score of 25 that we've reviewed as
19 yet.  There are other 25s.
20      Q.   Now, does a GAF document contain
21 diagnostic information?
22      A.   It contains negative findings -- I'm
23 sorry, it contains negative findings that could be
24 related to a diagnosis, but in and of itself it --
25 it's not a diagnostic report.  It's a report of
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1 functioning and behavioral impairment.  It's --
2 it's related but it's not congruent.
3      Q.   So Patient 5 has the same diagnosis of --
4 as Patient 2 and 3?
5           MR. EYE:  Objection, leading.
6           PRESIDING OFFICER GASCHLER:  Overruled.
7      A.   Patient 5 has the same diagnosis as
8 Patient 3 and 2, yes.
9      BY MR. HAYS::
10      Q.   But there is a different GAF score?
11      A.   Yes.
12      Q.   Is there anything within Patient 5's
13 record that tells you why despite having the same
14 diagnosis she would have a lower GAF score than
15 Patient 2 and 3?
16      A.   No.  And, in fact, this patient who was
17 found not to be suicidal or in danger of
18 intentionally hurting herself has a lower GAF
19 score than the patient who was reported -- let me
20 see if that was 2 or 3, I think it was 2.  It was
21 the 10-year-old girl who was reported to be
22 suicidal at least in one place.  And, again, these
23 are -- you know -- obviously two patients -- every
24 patient is going to be different, but there is no
25 way to tell from the record why Patient 2 is a 35
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1 and Patient 5 is a 25.
2      Q.   If you consider the information listed on
3 the DTREE and the GAF reports of evidence of
4 Doctor Neuhaus's performance of an evaluation of a
5 behavioral or functional impact of Patient 5's
6 condition and symptoms, do you have an expert
7 opinion as to whether she met the standard of care
8 in performance of that evaluation?
9      A.   If these are representative, then yes.
10      Q.   And what is your opinion?
11      A.   Again, sadly if these are representative
12 she did not meet the standard of care.
13      Q.   Why not?
14      A.   Because there is -- because there is no
15 evidence of a mental health evaluation or a
16 complete mental status examination.
17      Q.   What would she need to do or what would
18 need to be done for that patient in order to meet
19 the standard of care?
20      A.   Doctor Neuhaus would have had to do her
21 own evaluation exploring the symptoms or the
22 findings in the -- in the MI screening, and as
23 well as psychiatric history, present disorder,
24 past disorders, if any, medical history, family,
25 social, and functional -- functional history and
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1 mental status exam with both positives and
2 negatives.  At least some.
3      Q.   Now, you mentioned mental status
4 examination.  If you consider the information
5 listed on the DTREE and GAF reports as
6 documentation of Doctor Neuhaus's performance of
7 Patient 5's mental status examination, do you have
8 an expert opinion as to whether she met the
9 standard of care in her performance of that mental


10 status examination?
11      A.   Yes, I do.
12      Q.   And what is your opinion?
13      A.   That she did not.
14      Q.   And why is that?
15      A.   Because there are no -- there is no
16 indication of -- of -- of what the positive
17 findings are that are an essential element of the
18 mental status examination.  There are -- there is
19 documentation if you consider this documentation
20 in the mental status examination, there are
21 elements in there that would have to be included,
22 but other elements are not included.  So, for
23 example, with the GAF of 25 and the range of --
24 she stays in bed -- for example, she stays in bed
25 all day.  An individual -- if that's the basis of
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1 -- of the rating, I'm just saying if, a mental
2 status examination would demonstrate a lethargic,
3 lack of -- a patient with lack of energy who could
4 barely bring herself to answer questions, who was
5 exhibiting minimal interest in her surroundings.
6 That's what staying in bed all day means is that
7 you have no desire to get up, get out, do
8 anything.  You don't have the energy or the
9 interest if it's depression, or no home, job or


10 friends.  Well, those would be very significant
11 findings that again you would see reflected in a
12 mental status examination is that she can't
13 concentrate enough in order to maintain.  And,
14 again, as an adolescent you would be talking about
15 school rather than job, but that she couldn't
16 maintain concentration enough to function at
17 school or -- or to have social skills enough to
18 interact with other people and maintain
19 friendships.  So there is -- there is a lot of
20 information that should be there that isn't in
21 regard to mental status examination.
22      Q.   So what would be required to be performed
23 in order to meet the standard of care for a mental
24 health status examination on Patient 5?
25      A.   Well, as I said a personal evaluation
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1 that records pertinent positives, as well as
2 negatives, and if the computer program doesn't
3 write them down, then a place for you to write
4 them down yourself.
5      Q.   And you mentioned that there was missing
6 elements, what missing elements of this mental
7 status examination are there?
8      A.   Well, a mental status examination, a
9 formal and it's not necessarily required that it
10 be a formal examination, but even an informal
11 examination when you have someone who's got that
12 low of a GAF score you want to record their
13 presentation.  As I said, she is someone who stays
14 in bed all day, how is she acting with you.  Their
15 level of alertness, awareness of their
16 surroundings, orientation.  Again it doesn't have
17 to be formally, it can be informally.  Some of
18 that very basic information is not there.  Her
19 cognitive functioning there is -- is something
20 that you would want to evaluate, particularly if
21 you're going to undertake a surgical procedure you
22 want to know how much this person understands
23 about the situation and their -- and the procedure
24 and the pros and cons and alternative treatment
25 and all that kind of thing, and someone who is
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1 cognitively impaired, i.e. theoretically unable to
2 function in almost all areas to some extent
3 implies some cognitive impairment.  It doesn't
4 come straight out and say it.  You would want to
5 see some documentation of their cognitive function
6 and again it could be informal.
7      Q.   Now, you also mentioned in your testimony
8 a mental health evaluation.  What would need to be
9 -- well, strike that.  If you consider the
10 information listed on the DTREE and GAF reports as
11 evidence of Doctor Neuhaus's performance of
12 Patient 5's mental health examination --
13 correction, mental health evaluation, do you have
14 an expert opinion as to whether she met the
15 standard of care in her performance of Patient 5's
16 mental health evaluation?
17      A.   Yes, I do.
18      Q.   And what is your opinion?
19      A.   She did not.
20      Q.   And why not?
21      A.   Because there is no evidence of a
22 personal evaluation that reviewed her present
23 status, her history, her psychosocial
24 circumstances or that documents clinically
25 significant data specific to this patient.
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1      Q.   Do you have an expert opinion as to
2 whether Doctor Neuhaus met the standard of care in
3 documentation in regards to this patient record?
4      A.   Yes.
5      Q.   And what is your opinion?
6      A.   Regretfully she has not.
7      Q.   Why not?
8      A.   Again there is nothing to indicate except
9 for the initials on the dates -- let me make sure


10 that's correct.  And possibly initials on the MI
11 Statement that Doctor Neuhaus personally conducted
12 or personally -- I'm sorry -- could you ask me the
13 question again, I lost my train of thought.
14      Q.   Why do you have the opinion that Doctor
15 Neuhaus did not meet the standard of care in
16 documentation in regards to his patient record?
17      A.   Aside from the fact that you can't
18 determine when the date of the evaluation or the
19 length of the evaluation, you cannot determine
20 from this documentation what Doctor Neuhaus's
21 process of evaluation was that led her to the
22 conclusions that this patient has a major
23 depressive disorder and a GAF of 25.  In addition,
24 her signature, although her initials do appear on
25 here, they appear on the DTREE positive in -- in
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1 changing a date, and they appear on the MI
2 Statement which was generated by Doctor Tiller's
3 office.  There is no evidence in here that she
4 herself conducted a personal evaluation and
5 elicited specific clinical information herself
6 regarding this patient.
7      Q.   What would make Doctor Neuhaus's GAF and
8 DTREE report reflect adequate documentation of
9 these evaluations?


10      A.   Well, again, a date of the -- that was
11 clearly a date related to the appointment time.
12 How much time was spent in an appointment is also
13 -- is also an element of doing a mental health
14 evaluation.  It's obviously not possible to do a
15 comprehensive consultation in a very brief amount
16 of time, especially in complex cases.  So amount
17 of time, date of the -- date of the appointment,
18 and the positive findings from her own
19 individualized mental health assessment of this
20 patient.
21      Q.   Now, does the patient record indicate
22 what language Patient 5 spoke?
23      A.   Yes.
24      Q.   And what was that language?
25      A.   It says patient speaks only French.
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1      Q.   Have you ever had patients who do not
2 speak your language?
3      A.   Yes.
4      Q.   And are there any special accommodations
5 that are required when a patient does not speak
6 the same language as the physician?
7      A.   Yes.
8      Q.   And what are they?
9      A.   Well, one needs an interpreter or a
10 translator.
11      Q.   Why is that?
12      A.   Because if you don't speak the same
13 language you can't communicate the necessary
14 information.  You can't ask a question and you
15 can't understand an answer.
16      Q.   Let's move on to Patient 7.  Do you have
17 your expert report for Patient 7 in front of you?
18      A.   Yes, I do.
19      Q.   And what exhibit number is that?
20      A.   That is Exhibit 74.
21      Q.   And do you have Doctor Neuhaus's record
22 for Patient 7 in front of you?
23      A.   Yes, that is Exhibit 29.
24      Q.   And do you have Doctor Tiller's record
25 for Patient No. 7 in front of you?
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1      A.   Yes.
2      Q.   And from your review of the records can
3 you please describe Patient 7?
4      A.   Patient 7 is a 15 year old single
5 African-American female, pregnant by consensual
6 intercourse, and is approximately 25 weeks
7 pregnant.
8      Q.   And how many pages consist of Patient 7's
9 record for Doctor Neuhaus's patient record?
10      A.   Let's see, seven pages.
11      Q.   And without being told that record came
12 from Doctor Neuhaus would it be possible to tell
13 whether it was her patient  record?
14      A.   No.
15      Q.   And why is that?
16      A.   There is nothing in the seven pages that
17 contains a signature or a medical document which
18 appears to be generated by Doctor Neuhaus.  The
19 only place her name appears is on an authorization
20 to disclose protected health information form and
21 it's typed on that form.
22      Q.   And is that the same type of record that
23 we talked about in a prior patient?
24      A.   Yes.
25      Q.   Is it any different than that?
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1      A.   Well --
2           MR. EYE:  Again I object to that as
3 vague.
4           PRESIDING OFFICER GASCHLER:  Sustained.
5      BY MR. HAYS::
6      Q.   Is that record any different but for the
7 name than the previous patient that -- where that
8 appeared?
9      A.   The typed portion of the form is


10 identical including Doctor Neuhaus's name.
11      Q.   And does that record's presence within
12 that patient record positively identify Doctor
13 Neuhaus's record?
14      A.   No.
15      Q.   Why not?
16      A.   Because -- because it's a form and
17 patients -- copies of patient's files when made go
18 back and forth between doctors, forms like this
19 are often copied and included in the record.  Just
20 for example the intake sheet which is Bates -- is
21 it Bates -- there is no Bates number on this
22 intake sheet.
23      Q.   Is it the first page of the --
24      A.   Yes.  It's the first page of the record.
25 It says referral source.  Name, Granite City, Hope
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1 Clinic something and it's typed on there.  That
2 form could have come from a referral source or
3 from Doctor Tiller's records.
4      Q.   From the patient record can you tell what
5 date and time the appointment was for Patient 7
6 with Doctor Neuhaus?
7      A.   No, I cannot.
8      Q.   From Doctor Neuhaus's record can you
9 determine how long the patient interview was?


10      A.   No, I cannot.
11      Q.   Do you know whether Doctor Neuhaus came
12 to a diagnosis for Patient 7?
13      A.   Yes, I do.
14      Q.   And how do you know that?
15      A.   There is a DTREE positive diagnostic
16 report.
17      Q.   And what was the diagnosis for Patient 7?
18      A.   Major depressive disorder, single
19 episode, severe without psychotic features.
20      Q.   Is that the same diagnosis as Patient 2,
21 3 and 5?
22      A.   Yes, it is.
23      Q.   And that patient has the same diagnostic
24 criteria for major depressive disorder that must
25 be met?
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1      A.   Well, again, not all the specific
2 criteria or exactly the same, but the ones that
3 are listed are the same nine -- are out of the
4 same nine and they would have to be in order to
5 have the same diagnosis.
6      Q.   Well, let's go to the DTREE report that
7 you mentioned.
8      A.   Okay.
9           MR. EYE:  Counsel, can I inquire?  Is
10 there a Bates stamp on this DTREE for Patient 7?
11           MR. HAYS:  Do you want me to answer?  The
12 answer is no.
13           MR. EYE:  Okay.  I just wanted to make
14 sure we were looking at the same one.  I didn't --
15 I didn't see a Bates stamp.  I didn't know if I
16 was looking at the right document.
17           MR. HAYS:  Okay.
18           MR. EYE:  I beg your pardon for
19 interrupting you, sir.
20      BY MR. HAYS::
21      Q.   And what is the significance of this
22 DTREE report?
23      A.   Well, it indicates that Doctor Neuhaus
24 came to a diagnostic opinion or an opinion
25 regarding diagnosis for this patient.
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1      Q.   And what is the date and time of the
2 rating?
3      A.   The date and time of the rating is
4 9-9-2003, 1521.
5      Q.   And what about the report date and time?
6      A.   Same date, 1523.
7      Q.   And what's the significance of the number
8 of 296.23?
9      A.   Again that's the -- simply the code
10 that's assigned to that diagnosis in the DSM.
11      Q.   And what's the -- or what's this document
12 telling you about this patient?
13      A.   The -- specifically about the patient.
14 There is no specific clinical information
15 contained within these generic diagnostic
16 statements.  Broadly speaking it says that the
17 patient must have had positive findings in some of
18 these areas for this diagnosis to be assigned, and
19 it -- the patient must have also met the
20 exclusionary criteria including the exclusion of
21 the direct physiological effects of the general
22 medical condition.
23      Q.   Can you tell from the record how the
24 patient met those exclusionary indicators?
25      A.   Not from any evaluation or by any -- of a
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1 mental health nature.  There is an MI Statement
2 that indicates some of the things that might be
3 related to this, but could not form the basis of
4 an evaluation because that is a screening tool
5 used by a nonmentally health trained staff member
6 in Doctor Tiller's clinic.
7      Q.   Let's take a look at that MI Statement,
8 can you find that one, and what is that
9 information that you were talking about from that


10 MI Statement?
11      A.   Well, again there is that review of
12 symptoms based on the mnemonic SIGECAPSS,
13 S-I-G-E-C-A-P-S-S.  So that's a mnemonic that the
14 clinic staff person used to ask these specific
15 questions:  How are you sleeping or has there been
16 any change in your sleep so this patient reported
17 that she has been taking more naps.  So you could
18 go from I've been taking more naps to the
19 diagnostic criteria there has been insomnia or
20 hypersomnia every day, but that would be -- that
21 would be a very big stretch absent a specific
22 mental health evaluation regarding whether taking
23 more naps every day is connected to the -- to a
24 pathological symptom of hypersomnia, excessive
25 sleeping related to depression.
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1      Q.   Well, if it was hypersomnia why would
2 there be an indication that insomnia was a
3 possibility, too, on the DTREE?
4      A.   Because the DTREE is a yes or no
5 algorithm that allows you to document that there
6 has been a change in sleep.  Has there been --
7 basically another way to paraphrase this question
8 is has there been a significant change in sleep.
9 A significant sleep in change can mean you're


10 either sleeping less or sleeping more.  Okay.  So
11 the DSM in stating the criteria for depression
12 specifically allows either one as a symptom of
13 depression, insomnia or hypersomnia.  But the
14 DTREE doesn't tell you which one this patient has.
15 It simply documents again to paraphrase that there
16 has been a significant change in this patient's
17 sleeping patterns according to the diagnostic
18 criteria.
19      Q.   Now, the DTREE also talks about guilt.
20 Does the MI Statement also speak about guilt?
21      A.   Yes, it does.
22      Q.   And what does it say?
23      A.   It says I feel guilty that I made the
24 decision to let another person talk me into
25 something.  I'm not -- I think it says I'm not
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1 grown.  People will look at me, their whole
2 perspective will change.
3      Q.   Now, is that excessive or inappropriate
4 guilt as indicated by the DTREE?
5           MR. EYE:  Objection, I think that calls
6 for speculation.
7           MR. HAYS:  I think it goes directly to
8 her opinion whether the symptom that has been
9 described on the page is one that would meet the
10 diagnostic criteria for the diagnosis?
11           PRESIDING OFFICER GASCHLER:  Objection,
12 overruled.
13      A.   It might and it might not.  On the face
14 of it, it doesn't look like it would, but the fact
15 that the screening instrument comes up positive in
16 so many categories would require that a skilled
17 mental health assessment be conducted to determine
18 if that guilt was excessive or not.  The weight
19 that you give to this instrument, first of all
20 it's a screening instrument.  Screening
21 instruments don't establish diagnoses.  Second,
22 the person using the screening instrument is not a
23 trained mental health professional, and so they --
24 they have to give that weight that the person's
25 skills are not going to be of a level that
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1 necessarily allow them to discriminate between
2 what's a significant symptom and what isn't.  The
3 fact that it comes up positive, you know, on a
4 screening tool no problem, but then there are
5 subsequent steps to get from there to a diagnosis
6 and those are the pieces that are missing.  You --
7 if you do those appropriate steps which form the
8 basis of the standard of care assessment and you
9 come to a conclusion that another doctor doesn't
10 disagree with -- that another doctor doesn't agree
11 with, that's -- that's fine, I mean doctors can
12 disagree.  The issue is whether that evaluation
13 and appropriate evaluation took place between the
14 time the MI Statement was generated and the time
15 this DTREE positive diagnostic report was
16 generated, and what goes into that evaluation are
17 all of the elements that we have repeatedly
18 discussed and -- and the more so for children and
19 adolescents.
20      Q.   So could the MI statements information
21 base -- be used solely to base the diagnosis of
22 the major aggressive disorder?
23      A.   No.
24      Q.   Why not?
25      A.   For -- for the reasons I just stated.  It
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1 is a screening instrument, it does not establish a
2 diagnosis, it establishes indications for further
3 diagnostic assessment by a mental health
4 professional or by a doctor trained in mental
5 health assessment comparable.
6      Q.   Is there is any indication from this
7 patient record that that occurred?
8      A.   There is not unfortunately.
9      Q.   Now, is there a GAF report in this


10 document as well --
11      A.   Yes.
12      Q.   -- or this patient record, excuse me?
13      A.   Yes.
14      Q.   And what's the GAF rating for this
15 patient?
16      A.   Fifteen.
17      Q.   And what was the rating date and time?
18      A.   9-9-2003, 1523 is the rating date and
19 time.  The report date and time is 9-9-2003, 1525.
20      Q.   And how many minutes separates the report
21 -- the rating date and time and the report date
22 and time?
23      A.   Two minutes.
24      Q.   So what is this document telling you
25 about this patient?
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1      A.   Broadly speaking the GAF rating of -- in
2 the 1 to 10 range is extraordinarily low and
3 usually indicates that the patient in acute
4 psychiatric crisis.  Again understanding that this
5 is supposed to be based on psychiatric symptoms or
6 that psychiatric symptoms are supposed to be the
7 basis for the impairment that had led to the
8 rating.  Okay.  So this is someone -- that rating
9 typically communicates that information, and under


10 the range statement the GAF rating is in the range
11 of 11 to 20 because of the following criteria.
12 There is the positive statement the patient has
13 been in some danger of hurting herself or others
14 as a consequence of her impaired judgment.
15      Q.   Now, you spoke about acute psychic -- or
16 psychiatric crisis that this patient was under,
17 can you explain that?
18      A.   Well, psychiat -- an acute psychiatric
19 crisis is typically considered to be symptoms so
20 severe that they result in imminent danger to
21 self, others, or inability to care for one's self
22 that puts one in danger of harm.  For example, not
23 coming in -- you know, being homeless and -- due
24 to psychiatric reasons and the temperature is
25 going to be below zero and you are -- you don't --
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1 because of your psychiatric symptoms you are in
2 danger of freezing to death outside, so.
3      Q.   Now, what's the MI Statement say about
4 suicide?
5      A.   It says that it denies thoughts of
6 suicide.
7      Q.   So --
8      A.   But it does say that she has thoughts of
9 miscarriage.  In other words, wanting to get rid
10 of the pregnancy and some -- some thoughts about
11 how she might go about doing that.
12      Q.   And what's the DTREE say about suicide?
13      A.   The DTREE says there have been recurrent
14 thoughts of death or current suicidal ideation
15 without a specific plan or a suicide attempt or a
16 specific plan for committing suicide.
17      Q.   Is there any information in this record
18 that explains how the patient denied suicide on
19 the MI Statement, but then apparently there is a
20 recurrent thought of death, recurrent suicidal
21 ideation without a specific plan or suicide
22 attempt or specific plan for committing suicide?
23      A.   No.
24           MR. EYE:  I'm sorry.
25           THE WITNESS:  I'm sorry.
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1           MR. EYE:  That was a compound question
2 but I'll withdraw the objection.
3           THE WITNESS:  Sorry.
4           MR. EYE:  That's all right.  Not your
5 fault.
6      BY MR. HAYS::
7      Q.   Is that something that should be noted
8 within the record?
9      A.   Yes.
10      Q.   Why?
11      A.   Because it's a crisis.  If someone is
12 suicidal, that -- those are grounds for commitment
13 in pretty much every state.  If someone is
14 imminently suicidal with a plan, those are grounds
15 for psychiatric commitment -- involuntary
16 psychiatric commitment to save a person's life.
17 It is considered a medical emergency.
18      Q.   Is there any evidence on -- within this
19 record that indicates how that was addressed with
20 this patient?
21      A.   There is not.
22      Q.   Now, does Patient 7 have the same GAF
23 stores as Patient 2, 3 and 5?
24           MR. EYE:  Object on the grounds of
25 relevancy.
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1           PRESIDING OFFICER GASCHLER:  How so?
2           MR. HAYS:  Your Honor, we're going to
3 compare that their GAF scores are different,
4 however, they have the same diagnoses and there is
5 no differentiation between any of those patients
6 of why they have different GAF scores within the
7 record.
8           MR. EYE:  Again, what's the relevance in
9 terms of the -- of the objectives that we're


10 trying to achieve in this proceeding?
11           MR. HAYS:  That the documentation that's
12 contained within her patient records really says
13 nothing about any of those patients.
14           MR. EYE:  But that -- you can certainly
15 make that argument but the fact that there is a
16 coincidence of scores doesn't say anything about
17 the substance of what these records show, and he's
18 been going through this -- the substance of these
19 with the witness and I just don't see any
20 relevance in terms of what consistency or
21 inconsistency is there as far as the scores there.
22           PRESIDING OFFICER GASCHLER:  I have to
23 agree with Mr. Eye, I don't see it as relevant.
24           MR. HAYS:  I'll move on.
25      BY MR. HAYS::
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1      Q.   Is there any documentation located within
2 Doctor Neuhaus's record that would be the basis
3 for a determination of a GAF rating of 15?
4      A.   There is the MI Statement which includes
5 the comments about -- thoughts about how to induce
6 a miscarriage.  Other than that there is not.  And
7 again that -- that's a screening evaluation and
8 not a mental health evaluation.
9      Q.   So if you considered the information


10 listed on the DTREE and the GAF reports of
11 evidence of Doctor Neuhaus's performance of an
12 evaluation of the behavioral or functional impact
13 of Patient 7's conditions and symptoms, do you
14 have an expert opinion as to whether she met the
15 standard of care in the performance of that
16 evaluation?
17      A.   Yes.
18      Q.   And what is it?
19      A.   That regrettably she did not.
20      Q.   Why not?
21      A.   Because there is no evidence that --
22 based on the documentation there is no evidence
23 that Doctor Neuhaus actually evaluated this
24 patient.  In addition, there is no specific
25 clinical information generated by Doctor Neuhaus







9/13/2011 FORMAL HEARING, VOL. 2 35
Page 383


1 to demonstrate that she went further than the
2 screening evaluation to determine whether things
3 complained of on the screening evaluation
4 constituted psychiatric symptomatology consistent
5 with psychiatric diagnosis.
6      Q.   If you consider the information listed on
7 the DTREE and GAF reports as evidence of Doctor
8 Neuhaus's performance of Patient 7's mental status
9 --
10           THE REPORTER:  Slow down.  If you
11 consider -- after the GAF reports.
12      Q.   As evidence of Doctor Neuhaus's
13 performance of Patients 7's mental status
14 examination, do you have an expert opinion as to
15 whether she met the standard of care in her
16 performance of that mental status examination?
17      A.   Yes, I do.
18      Q.   And what is it?
19      A.   Again regrettably she did not.
20      Q.   Why?
21      A.   Because Doctor Neuhaus makes -- in
22 addition to the elements that are lacking such as
23 specific details regarding cognitive functioning,
24 and presentation of the patient.  She also
25 indicates through this GAF report that she has a
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1 positive finding of what for all intents and
2 purposes is a psychiatric emergency or close to a
3 psychiatric emergency without listing any of the
4 specific information -- clinical information that
5 would support that or that would help guide a
6 treatment intervention.
7      Q.   If you consider the information listed on
8 the DTREE and GAF reports as evidence of Doctor
9 Neuhaus's performance of Patient 7's mental health
10 evaluation, do you have an expert opinion as to
11 whether she met the standard of care in the
12 performance of Patient 7's mental health
13 evaluation?
14      A.   Yes.
15      Q.   And what is it?
16      A.   Again, sadly she did not.
17      Q.   Why not?
18      A.   Because it does not indicate date, a
19 length of examination or any specific clinical
20 information about this patient generated by Doctor
21 Neuhaus, nor a formal or informal mental status
22 exam that -- that revealed significant positive
23 and negative findings.
24      Q.   Do you have an expert opinion as to
25 whether Doctor Neuhaus met the standard of care in
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1 documentation with regards to this patient?
2      A.   She did not.
3      Q.   Why not?
4      A.   Again, these -- these computer-generated
5 reports with no -- contain no specific clinical
6 information regarding this patient, and, in fact,
7 within themselves without further explanation
8 leave many questions about the findings
9 unanswered.  Again, insomnia or hypersomnia, loss


10 of appetite, increase in appetite.  The yes
11 answers are not sufficient in terms of
12 documentation to questions that involve the
13 conjunction or.
14      Q.   Why not?
15      A.   Because it doesn't tell you which it is.
16 It doesn't tell you what the problem is.  It's as
17 if I said, do you want an apple or do you want
18 cream -- cheesecake and you say yes.  Well, I
19 could infer from that that you're hungry, but I
20 don't know what you want.  Yes or no is not an
21 answer to a question with conjunction or unless
22 you add specific information that clarifies the
23 yes response and that is not in here.
24      Q.   So what would make Doctor Neuhaus's GAF
25 and DTREE reports reflect adequate documentation
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1 of the evaluation?
2      A.   If they documented that an evaluation
3 that reviewed history, current and past
4 psychiatric history including past treatment, if
5 any, medical history, family, the psychosocial
6 history and a formal or informal mental status
7 exam with positive and negative findings.  And,
8 again, in these patients evidence of consideration
9 of their -- the influence of an unwanted pregnancy


10 on their emotional presentation.
11           MR. HAYS:  We've been going for about
12 almost a little over an hour, do you need a break
13 or?
14           THE WITNESS:  I don't know.  I'm okay.  I
15 mean it --
16           MR. HAYS:  Well, let's move on to Patient
17 9 then.
18      A.   Okay.
19      Q.   Do you have your expert report for
20 Patient 9 in front of you?
21      A.   Yes, I do.
22      Q.   And what is the exhibit number?
23      A.   Seventy-six.
24      Q.   What about Doctor Neuhaus's record for
25 Patient 9?
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1      A.   Thirty-one.
2      Q.   And for Doctor Tiller's record for
3 Patient 9?
4      A.   Forty-two.
5      Q.   And from your review of the records could
6 you please describe Patient 9?
7      A.   Patient 9 is a sing -- 15-year-old girl
8 from Illinois or a teenager, pregnant by
9 consensual intercourse, 25 plus weeks pregnant.
10      Q.   How many pages consist of Patient 9's
11 records for doctor?
12      A.   Ten.
13      Q.   And without being told that record came
14 from Doctor Neuhaus would it be possible to tell
15 whose physician record it is?
16      A.   No.
17      Q.   Why not?
18      A.   There is no identifying information that
19 would identify it as Doctor Neuhaus's record.
20      Q.   Do you know whether Doctor Neuhaus came
21 to a diagnosis for Patient 3?
22      A.   For patient?
23      Q.   Or, excuse me, strike that.  For Patient
24 9?
25      A.   Yes, I do.
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1      Q.   And how do you know that?
2      A.   Because there is a DTREE positive
3 diagnostic report.
4      Q.   And what is the diagnosis for Patient 9?
5      A.   Major depressive disorder, single
6 episode, severe without psychotic features.
7      Q.   And is that the same as the previous
8 patients but for Patient 1?
9           MR. EYE:  Objection, relevance.  The fact
10 that there happens to be a similarity in diagnosis
11 has nothing to do with the relevant aspects of
12 this proceeding.
13           MR. HAYS:  The only thing I'm going for
14 is that we've already discussed the diagnostic
15 criteria and not have her go back into the same
16 diagnostic criteria again.
17           MR. EYE:  Well --
18           MR. HAYS:  Or the basis of the diagnostic
19 -- the GAF -- the diagnostic criteria that's
20 located within the DSM.
21           PRESIDING OFFICER GASCHLER:  I was here
22 this morning when she went through that.
23           MR. HAYS:  Okay.
24           PRESIDING OFFICER GASCHLER:  I know that
25 she went through it so it's in the record.  The
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1 objection is sustained.
2      BY MR. HAYS::
3      Q.   And where is the diagnosis documented for
4 doctor -- for patient number --
5           MR. EYE:  Nine.
6           MR. HAYS:  Nine.  Thank you.
7      A.   It's Bates page 7 and 8.
8      BY MR. HAYS::
9      Q.   And what is that document?


10      A.   That's the DTREE positive report --
11 positive diagnostic report.
12      Q.   And what is that document telling you?
13      A.   That Doctor Neuhaus came to the
14 conclusion that this patient had major depressive
15 disorder, single episode, severe without psychotic
16 features.
17      Q.   Is it telling you anything else?
18      A.   That the consideration of physiological
19 effects of the pregnancy were not considered a
20 medical condition that would influence some
21 psychiatric diagnosis.
22      Q.   Why is that?
23      A.   Because again the exclusion found on page
24 8 with the depressive episode is not due to the
25 direct physiological effects of a general medical
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1 condition.
2      Q.   Does it indicate how the pregnancy did
3 not apply?
4      A.   No.
5      Q.   Would that be important to document?
6      A.   It would be important to document in the
7 course of a mental health evaluation what
8 complaints or symptoms are due to pregnancy versus
9 a pathological psychiatric condition if possible.


10 So some consideration that there might be a
11 difference would need to be documented or at least
12 the fact that it had been considered.
13      Q.   Okay.  Can you tell from Doctor Neuhaus's
14 patient record how this patient met the diagnostic
15 criteria to support the diagnosis?
16      A.   No, I cannot.
17      Q.   Could the MI Statements of admission be
18 used to support the diagnosis in this patient's
19 record?
20      A.   Again, theoretically it could provide
21 some support to a diagnostic mental health
22 evaluation, but the MI indicators are -- as they
23 stand are a screening tool generated by nonmental
24 health professional who you would not expect
25 necessarily to -- and it may not have been their
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1 task to differentiate between a psychiatric
2 symptom and something relevant -- something that's
3 directly caused, for example, by the pregnancy.
4 So this is a patient who reports that -- I think
5 this is the patient who reports that she is not
6 able to play basketball, that she runs slower, I'm
7 not as quick.  Well, she's in her third trimester
8 of pregnancy.  I'm sure she does run slower.  I'm
9 sure she is not quite as quick.  I don't -- I
10 don't know that that would of itself count as what
11 is called psychomotor retardation.  In other
12 words, slowing down because one doesn't have the
13 energy because one's mood is so depressed.  That's
14 the kind of assessment that you would want to see
15 the mental health evaluation make.
16      Q.   So this MI indicators document, does it
17 show any symptoms of depression?
18      A.   Possibly because it's a screening
19 indicator and it's screened positive for multiple
20 symptoms, but it's not clear that those really are
21 symptoms.  They may be consequences of being
22 pregnant.  They could be symptoms even if they are
23 consequences of being pregnant, but again to get
24 from these reports to a diagnostic assessment
25 there is a process that has to be gone through.
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1      Q.   Do you have any examples of any other
2 additional examples within this MI indicator?
3      A.   Well, under -- again, under sleep she
4 reports some nights I can't sleep, some I can,
5 this is on my mind.  I feel I let everybody down.
6 So is this someone who has got an insomnia symptom
7 related to depression, or is this someone who's
8 having trouble sleeping because she's so upset
9 about being pregnant and feeling like she let
10 everybody down?  Okay.  It sounds from the MI
11 indicator form or document that it's the latter.
12 Could -- you would need a mental health
13 professional to make the assessment of whether it
14 actually meets the criteria for the change in
15 sleep due to a psychiatric diagnosis.  All right.
16 Interests.  I used to play basketball a lot.  I
17 don't really play any more.  Okay.  In parentheses
18 it says how come?  Which typically indicates
19 that's a follow-up question to someone's response.
20 It's like it's not fun any more.  It's like I have
21 more important things to think about, and I don't
22 feel like doing something that I can't go on and
23 do.  And then -- again, the follow-up question, do
24 you feel that part of your life is gone?  And the
25 answer, yeah.  Now, there are multiple psychiatric
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1 implications to that very brief interchange.
2 Well, again, we mention, one, third trimester
3 pregnancy, she used to play basketball a lot.  It
4 would not be surprising if she is no longer
5 playing basketball a lot.  If it's not fun any
6 more.  Remember, you're dealing with a 15 year
7 old. What does a 15 year old mean by it's not fun
8 any more?  Is it -- it's something that you would
9 have to tease out.  Is it that it's not fun any


10 more because she can't enjoy herself, or is it not
11 fun any more because she's in her third trimester
12 of pregnancy and it's physically uncomfortable or
13 unpleasant.  Okay.  She goes on to say I don't
14 feel like doing something that I can't go on and
15 do.  To -- there is an implication that there is
16 some physical reason or some obstacle to her going
17 on and playing basketball.  Presumably that's the
18 pregnancy but again you would want to tease that
19 out.  And then the last statement do you feel like
20 that part of your life is gone?  And she says
21 yeah.  Could that be a sign or symptom of
22 depression?  Yes, it could.  Could it be a -- a
23 part of the issue of the developmental stage of a
24 15 year old for whom the only thing typically --
25 the only thing that's happening is what is
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1 happening right now.  Because even if she were to
2 go on and have this baby, she theoretically unless
3 there was a problem could play basketball if she
4 wanted to.  It's not clear why -- you know, women
5 who have babies can also play basketball after
6 they're no longer pregnant and they get back into
7 shape, et cetera, whatever.  So why does she feel
8 like that part of her life is gone.  Is it a
9 reflection of her developmental stage where


10 teenagers typically don't see past tomorrow?  Or
11 is it an indication of a sense of depression that
12 her life is over, that even if she were to have
13 this baby that she could never play basketball
14 again somehow because she had a baby.  I don't
15 know.  But you can see in just, you know, three
16 short questions and answers there is a wealth of
17 information that would need to be teased out to
18 see whether her saying I used to play basketball a
19 lot, now I don't play basketball is a sign of a
20 psychiatric disorder or simply a sign of a third
21 trimester -- or associated with a third trimester
22 pregnancy in a girl who is 15 years old.
23      Q.   Is there any indication within Doctor
24 Neuhaus's record that she teased out that
25 information?
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1      A.   No, there is not.
2      Q.   Is there a GAF report in this record
3 also?
4      A.   Yes, there is.
5      Q.   And when was this GAF rating date and
6 time?
7      A.   11-5-2003, 1247 is the rating date and
8 time.  The report date and time is the same date,
9 1249 is the time.
10      Q.   And how many minutes separate the rating
11 date and time and the report date and time?
12      A.   Two minutes.
13      Q.   And what is this information from this
14 GAF report conveying to you?
15      A.   That the Doctor Neuhaus came to the
16 conclusion that the patient has major impairment
17 in several areas of judgment such as work or
18 school, family relations, judgement, thinking or
19 mood. But, again, that's a generic statement taken
20 from the GAF scale itself and does not tell me
21 anything specific about the positive findings in
22 this patient.  The negative findings again are
23 present, not suicidal, not violent, not in danger
24 of hurting herself or others as a consequence of
25 unimpaired judgement and a positive finding that
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1 she is maintaining personal hygiene.
2      Q.   Is there any information within this
3 patient's record that would support these
4 conclusionary statements?
5      A.   Not other than those in the MI indicator
6 document.
7      Q.   And do those support this document?
8      A.   They could, but of themselves they do
9 not.
10      Q.   Why not?
11      A.   Again, because the MI document reflects a
12 screening, in this case probably by telephone
13 because my understanding was that the handwritten
14 ones are usually the phone review, although maybe
15 in person, it's not as significant.  But either
16 way a screening done by a nonmental -- not a -- a
17 person not trained in conducting mental health
18 evaluations.  So they ask standard questions, they
19 write down the answers, and those -- that
20 information is then passed on presumably to --
21 certainly I imagine to Doctor Tiller since it is
22 in his file that those originate and then to --
23 also to Doctor Neuhaus specifically for further
24 evaluation.  And then that -- and then there is no
25 evidence of the further evaluation.
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1      Q.   If you consider the information listed on
2 the DTREE and GAF reports as evidence of Doctor
3 Neuhaus's performance of an evaluation of the
4 behavioral or functional impact of Patient 9's
5 condition and symptoms, do you have an expert
6 opinion as to whether she met the standard of care
7 in the performance of that evaluation?
8      A.   I do.
9      Q.   And what is your opinion?


10      A.   That this would be below the standard of
11 care unfortunately.
12      Q.   Why?
13      A.   Again because they are computer printouts
14 of yes or no responses to questions with no
15 specific clinical information, and no indication
16 that specific clinical information had been
17 obtained in order to generate these reports.
18      Q.   Now, if you consider the information
19 listed on the DTREE and the GAF reports as
20 evidence of Doctor Neuhaus' performance of a
21 mental status examination, do you have an expert
22 opinion as to whether she met the standard of care
23 in her performance of that mental status
24 examination?
25      A.   Yes, I do.
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1      Q.   And what is it?
2      A.   That again she did not.
3      Q.   Why?
4      A.   Because the positive findings and the
5 specifics of the negative findings are not
6 documented, and are in this case somewhat in
7 contradiction to some of the information in the MI
8 Statement and it's just impossible to -- to follow
9 the process by which either the GAF report or the


10 DTREE report was generated through a clinical
11 evaluation.
12      Q.   If you consider the information listed on
13 the DTREE and GAF reports as evidence of Doctor
14 Neuhaus's performance of Patient 9's mental health
15 evaluation, do you have an expert opinion as to
16 whether she met the standard of care in the
17 performance of Patient 9's mental health
18 evaluation?
19      A.   I do.
20      Q.   And what is it?
21      A.   That she did not.
22      Q.   Why?
23      A.   There is no indication of a date, how
24 long the evaluation took, consideration of
25 clinical personal psychosocial history,
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1 consideration of the differential between distress
2 of an unwanted pregnancy, physical effects of any
3 pregnancy and psychiatric symptoms, and no
4 indication -- not even an indication of a review
5 of records beyond the presence of the MI Statement
6 in the report.  And as noted the MI Statement
7 cannot serve as a basis -- nobody else's records
8 served as a basis for a clinical evaluation when
9 the patient is available for evaluation by the
10 mental health professional.
11      Q.   Why does nobody's?
12      A.   Because by definition -- people -- well,
13 people -- people's medical and mental status
14 change over time.  So if a doctor saw you last
15 week and you had the flu and this week you were
16 better, and another doctor saw you this week and
17 you were better, did it mean that you didn't have
18 the flu last week?  No.  Your -- your health has
19 changed.  Your status has changed.  So that if I
20 saw someone -- if I get the records from a doctor
21 who saw someone last week, it's important for me
22 to review those records and see what I saw, but I
23 have -- see what he saw or she saw, but I still
24 have to evaluate the patient because what he or
25 she saw last week may not be what's happening this
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1 week.  It might have gotten worse, it might have
2 gotten better, it might have stayed the same.  So
3 you have to do your own evaluation, it's a
4 different moment in time.
5      Q.   Do you have an expert opinion as to
6 whether Doctor Neuhaus met the standard of care in
7 documentation in regards to this patients record?
8      A.   I do.
9      Q.   And what is it?
10      A.   Regrettably not.
11      Q.   Why not?
12      A.   Again, the -- the only document in this
13 file that appear to have been generated by Doctor
14 Neuhaus in regard to her own assessment are
15 computer generated reports based on a yes or no
16 answer to a standard set of questions that convey
17 either no clinical -- no specific clinical
18 information about the patient or only negative
19 findings.
20      Q.   So what would have been needed to be
21 documented --
22      A.   Well --
23      Q.   -- for this patient?
24      A.   On this patient.  Using -- using these
25 printouts would have been fine if there was
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1 specific clinical information included to expand
2 upon the generic statements that come out of the
3 computer indicating that an evaluation had taken
4 place indicating when, how long, what records were
5 reviewed, if any, any variety of information.  I
6 mean not all of it would need to be there for it
7 to be adequate, but at least something would need
8 to be there for it to be adequate.  Formal or
9 informal mental status evaluation -- mental status


10 examination, noting pertinent positive findings,
11 as well as relevant negative findings beyond those
12 that are listed here in the GAF as generic
13 statements.
14      Q.   Let's move on to Patient 11.  Do you have
15 your expert report in front of you for Patient 11?
16      A.   Yes, I do.
17      Q.   And what is the exhibit number of it?
18      A.   Seventy-eight.
19      Q.   And do you have Doctor Neuhaus's patient
20 record for Patient 11?
21      A.   Yes.
22      Q.   And what exhibit number is that?
23      A.   Thirty-three.
24      Q.   And what about Doctor Tiller's patient
25 record for Patient 11?
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1      A.   Forty-four.
2      Q.   How many pages consist of Patient 11's
3 records for Doctor Neuhaus?
4      A.   Five.
5      Q.   And without being told that that record
6 came from Doctor Neuhaus would it be possible to
7 tell whose physician record it is?
8      A.   No.
9      Q.   Can you tell from the patient's record


10 what appointment date and time was with Doctor
11 Neuhaus?
12      A.   No.
13      Q.   Do you know whether Doctor Neuhaus came
14 to a diagnosis for this patient?
15      A.   She did.
16      Q.   And what was the diagnosis?
17      A.   Major depressive disorder, single
18 episode, severe without psychotic features.
19      Q.   And where is that documented?
20      A.   On the DTREE positive diagnostic report.
21      Q.   And where is that document located at?
22      A.   I'm sorry, it's Bates 3.
23      Q.   And does it indicate --
24      A.   Oh, I'm sorry, Bates 3 and 4.
25      Q.   And does it indicate a rating date and







9/13/2011 FORMAL HEARING, VOL. 2 40
Page 403


1 time?
2      A.   Date and time is 11-20-two -- 2003, 2252.
3      Q.   And is that -- is that at night?
4      A.   Yes, that would be.  I mean my
5 understanding is that's what it is, 10:52 p.m.
6      Q.   And what is the report date and time
7 indicated?
8      A.   Same date 2254, so that would be 10:54
9 p.m.
10      Q.   So what's the time difference between the
11 rating date and time and the report date and time?
12      A.   Two minutes.
13      Q.   And what is the significance of the
14 documentation contained within this report for
15 this patient?
16      A.   That Doctor Neuhaus came to the
17 conclusion that the patient met the criteria for
18 major depressive disorder, single episode, severe
19 without psychotic features and did not consider
20 that the pregnancy might be causing any
21 physiological changes that might mimic symptoms of
22 depression.
23      Q.   Is there any specific patient information
24 that would support this diagnosis contained within
25 this record?
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1      A.   No.
2      Q.   What specific patient information is
3 contained within this record?
4      A.   There is an MI -- I'm sorry, there is an
5 intake -- a clinic intake sheet which technically
6 is an administrative form. Although as I said
7 there is a brief yes or no rating -- yes or no
8 answer section for medical history that is largely
9 not filled out except there is a yes next to other
10 illness and that the patient is taking nap --
11 Naproxen for arthritis.  Injury -- it says injury
12 related arthritis for three weeks and that's it.
13      Q.   Is there any other information that would
14 support these conclusions that are located within
15 the DTREE and positive GAF report?
16      A.   No.
17      Q.   Is there a GAF report in this document?
18      A.   Yes, there is.
19      Q.   And what does it indicate?
20      A.   That the GAF rating for this patient was
21 given 15.
22      Q.   And what does that mean to this patient?
23      A.   It says that the patient has been in some
24 danger of hurting herself.
25      Q.   Can you tell from the record what that
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1 danger was?
2      A.   No.
3      Q.   Is there any information from the patient
4 that would support this determination of a GAF
5 rating of 15 within the patient record?
6      A.   No.
7      Q.   Did you consider the information listed
8 on the DTREE and GAF reports as evidence of Doctor
9 Neuhaus's performance of an evaluation of the


10 behavioral and functional impact of Patient 11
11 conditions and symptoms, do you have an expert
12 opinion as to whether she met the standard of care
13 in the performance of that evaluation?
14      A.   Yes, I do.
15      Q.   And what is that?
16      A.   The answer is she did not meet the
17 standard of care.
18      Q.   And why is that?
19      A.   If this is a reflection of what Doctor
20 Neuhaus actually did in providing a second opinion
21 or a consultation there is no clinical evidence in
22 this chart at all other than that information
23 about taking a -- a pain medication for a pain
24 injury -- for a wrist injury.  There is nothing
25 here that's specific clinical information related
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1 to this patient.
2      Q.   If you consider the information listed on
3 the DTREE and the GAF reports as evidence of
4 Doctor Neuhaus's performance of Patient 11's
5 mental status examination, do you have an expert
6 opinion as to whether she met the standard of care
7 in her performance of that mental status
8 examination?
9      A.   I do.


10      Q.   And what is it?
11      A.   I would have to -- I would have to say
12 that it did not meet the standard of care.
13      Q.   Why?
14      A.   Beyond a -- beyond the negative findings
15 in the GAF which certainly do comprise an element
16 of the mental status examination, and the positive
17 finding that she was able to maintain her minimal
18 personal hygiene, there is a clear indication that
19 this patient has been in, quote, some danger --
20 I'm quoting the printout of hurting herself and
21 not -- and no evidence of a mental status
22 examination explaining, supporting, delineating
23 that.  And, in fact, with these -- with these
24 numbers and the numbers in the 1 to 10 scale --
25 I'm sorry, the 11 to 20 range on the GAF, the
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1 printout can't even say that this is a patient who
2 is not experiencing hallucinations or delusions
3 that may be relevant to their suicidal thinking or
4 danger of self harm.  And so there is not even an
5 indication in this record of whether this patient
6 was assessed in the mental status examination for
7 the presence of life-threatening suicide --
8 suicidal delusions or hallucinations even though
9 it indicates that she is in some danger of hurting
10 herself and.
11      Q.   Well, why would it be important to
12 document that?
13      A.   Well, because again these -- these GAF
14 ratings of 15 which indicate a psychiatric
15 emergency that in most cases that type of rating
16 would be consistent with someone who could be
17 involuntarily committed to a psychiatric hospital
18 on the basis of potential danger to self.  If
19 you're doing a risk assessment of whether this
20 person really is or isn't in danger, one of the
21 most significant elements of risk for self harm in
22 a depressed individual is a presence of psychosis.
23 That is either delusions or hallucinations.  So
24 the mental status exam you would want to know
25 whether this person is -- what level of risk is
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1 this person at.  And, in fact, 1 to 10 says
2 persistent danger of severely hurting herself, 11
3 to 20 is some danger.  Okay.  These are generic
4 statements not specific in clinical information.
5 Those are conclusions.  Someone concludes it's
6 persistent, someone concludes it's some danger.
7 The mental status exam is there to help you
8 identify specific clinical information including
9 whether the suicidal ideation is related to
10 hallucinations or delusions which increase the
11 risk that something might actually happen.
12      Q.   Now, if you consider the information
13 listed on the DTREE and GAF reports as evidence of
14 Doctor Neuhaus's performance of Patient 11's
15 mental health --
16           THE REPORTER:  Slow down.  Restate that.
17      BY MR. HAYS::
18      Q.   If you consider the information listed on
19 the DTREE and GAF reports as evidence of Doctor
20 Neuhaus's performance of Patient 11's mental
21 health evaluation, do you have an expert opinion
22 as to whether she met the standard of care in her
23 performance of Patient 11's mental health
24 evaluation?
25      A.   I do.
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1      Q.   And what is it?
2      A.   That she did not meet the standard of
3 care.
4      Q.   Why?
5      A.   Because these documents do not reflect an
6 evaluation that elicited specific clinical
7 information specific to this patient.  Neither in
8 history of present illness, past illness,
9 psychosocial history, medical history,


10 consideration of the effects of pregnancy, they're
11 not signed, there is no indication of how much
12 time was spent, there is no indication of whether
13 records were reviewed or not.  There is really
14 nothing in this file except these two computer --
15 three pages of computer-generated documents and an
16 intake sheet from Doctor Tiller's office.
17      Q.   Do you have an expert opinion as to
18 whether Doctor Neuhaus met the standard of care in
19 documentation in regards to this patient record?
20      A.   I do.
21      Q.   And what is it?
22      A.   That again sadly there -- it did not.
23      Q.   Why?
24      A.   Again, these are computer generated yes
25 or no documents. They do not reflect specific
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1 clinical information presenting problem,
2 evaluation process, how Doctor Neuhaus came to her
3 conclusions.  They reflect the yes and no answers
4 to computer generated programs -- to a
5 computer-generated program.
6      Q.   What would make Doctor Neuhaus's GAF and
7 DTREE report reflect adequate documentation of the
8 mental health evaluation for this patient?
9      A.   Again if in addition to these documents


10 or on these very documents Doctor Neuhaus had
11 written information that indicated that a personal
12 clinical mental health evaluation and mental
13 status examination had occurred.
14      Q.   Now, does Doctor Tiller have a document
15 within his patient record of a mental health
16 evaluation?
17      A.   Yes, he does.
18      Q.   And what page is it found on?
19      A.   Bates 11.
20      Q.   And is it different than Doctor Neuhaus's
21 documentation?
22      A.   Yes, it is.
23      Q.   How?
24      A.   Doctor Tiller's is a -- typed in a letter
25 titled Mental Health Evaluation.  It's not a form







9/13/2011 FORMAL HEARING, VOL. 2 42
Page 411


1 or a computer-generated document.  It says what
2 the chief complaint is.  It lists some of the
3 psychosocial history which indicates some of the
4 complexity of this case.  It uses a 5-axial
5 diagnosis system and you can -- and it lists some
6 specific symptoms and clinical information, and
7 his name appears typed at the bottom as -- and his
8 initials are personally written in above the typed
9 name.
10      Q.   Does it meet the standard of care?
11      A.   For documentation?
12      Q.   Of a mental health evaluation, correct?
13      A.   For documentation of a mental health
14 evaluation, yes, this would meet the standard of
15 care.
16      Q.   Why is that?
17      A.   Because it clearly reflects -- reflects a
18 personal -- a personal -- in-person clinical
19 evaluation of this patient. Specific symptoms that
20 Doctor Tiller observed himself.  It uses -- it
21 described some of the history both of the current
22 situation and the psychosocial history, and it
23 lists a 5-axial diagnosis that includes pertinent
24 information.  For example, including the unwanted
25 pregnancy which is listed in his document on Axis
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1 III a medical condition.
2      Q.   All right.  Let's move on to Patient 4.
3      A.   Well, let me -- can I add something or?
4      Q.   Were you not finished testifying?  If you
5 weren't, go ahead.
6      A.   Okay.  The other piece that Doctor
7 Tiller's information adds is this is another
8 extremely complex evaluation where I think the
9 standard of care would be to refer to a specialist
10 in adolescent psychiatric evaluation.
11      Q.   Why is that?
12      A.   Because this patient's father had died I
13 think it was eight -- was it eight months before,
14 within the previous year, and that both the
15 patient and the mother were clearly
16 extraordinarily distressed and that raises a
17 variety of complex psychiatric issues including
18 the role of grief and bereavement in the
19 presentation, and the role of the dynamics between
20 the mother and the daughter and how that affects
21 the daughter's psychiatric status.  And so this
22 would be another evaluation which really should be
23 done by someone with specialized skills in child
24 and adolescent psychiatric evaluation.
25      Q.   Is the presence of that bereavement
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1 within Doctor Neuhaus's patient record?
2      A.   No, it is not.
3      Q.   Is there any indication that that may be
4 a possibilities within her documentation?
5      A.   No, it is not.
6      Q.   Let's move on to Patient 4.
7           (THEREUPON, a recess was taken.)
8           PRESIDING OFFICER GASCHLER:  All right.
9 Back on the record, Mr. Hays.


10      BY MR. HAYS::
11      Q.   Do you have the expert report for Patient
12 4 in front of you?
13      A.   Patient 4?  Yes, I do.
14      Q.   And what is the exhibit number for that?
15      A.   Seventy-one.
16      Q.   And do you have Doctor Neuhaus's patient
17 record for Patient 4 in front of you?
18      A.   Yes, I do.
19      Q.   And what is that exhibit number?
20      A.   Twenty-six.
21      Q.   And do you have Doctor Tiller's record
22 for Patient 4 in front of you?
23      A.   Yes, I do.
24      Q.   What exhibit number is that?
25      A.   Thirty-seven.
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1      Q.   From your review of the record please
2 describe Patient 4.
3      A.   Patient 4 is a 15-year-old
4 African-American female from New York who became
5 pregnant by consensual intercourse with her
6 boyfriend and she was 28 weeks pregnant.
7      Q.   How many pages consist of Patient 4's
8 records?
9      A.   Ten pages.


10      Q.   And is that Doctor Neuhaus's record?
11      A.   Yes.
12      Q.   Without being told that that record came
13 from Doctor Neuhaus would it be possible to tell
14 whose physician record it is?
15      A.   No.
16      Q.   And from that record can you tell the
17 patient's appointment date and time with -- with
18 Doctor Neuhaus?
19      A.   No.
20      Q.   Do you know whether Doctor Neuhaus came
21 to a diagnosis for this patient?
22      A.   Yes, I do.
23      Q.   How do you know?
24      A.   There is a DTREE positive diagnosis
25 report.
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1      Q.   And what was the patient's diagnosis?
2      A.   Acute stress disorder, moderate.
3      Q.   And what is the diagnostic criteria for
4 acute stress disorder, moderate?
5      A.   308.3.
6      Q.   And where is that located?
7      A.   In the DSM -- on the -- on the document
8 or in the?
9      Q.   Or in the DSM?
10      A.   In the DSM?  The diagnostic criteria for
11 acute stress disorder are on pages 471 and 472.
12           MR. HAYS:  May I approach?
13           PRESIDING OFFICER GASCHLER:  (Nods head.)
14           MR. HAYS:  And I've handed a two-page
15 document to opposing counsel and a two-page
16 working copy to the presiding officer and Exhibit
17 No. 92, two-page document to the witness.
18      BY MR. HAYS::
19      Q.   Can you tell me what that two-page
20 document is?
21      A.   It is a copy of pages 471 and 472 of the
22 DSM.
23      Q.   Is it a true and accrual representation
24 of those pages?
25      A.   Yes, it is.
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1           MR. HAYS:  I move to admit Exhibit 92.
2           MR. EYE:  No objection.
3           PRESIDING OFFICER GASCHLER:  Thank you.
4 Admitted.
5      BY MR. HAYS::
6      Q.   And can you describe what the diagnostic
7 criteria is for acute stress disorder, moderate?
8      A.   Well, let's see, there are eight listed
9 criteria.  Some of them again are criteria of
10 exclusion which the inclusory criteria starts with
11 criterion A which is what's referred to in this
12 diagnosis as the gatekeeper criterion.
13      Q.   Why is it -- why is it called the
14 gatekeeper criterion?
15      A.   It is the definition of a traumatic
16 stressor.  One cannot develop by definition an
17 acute stress disorder without exposure to a
18 traumatic stressor.  A traumatic stressor is
19 defined in the DSM as a -- under criterion A as
20 having two parts. The person has to be exposed to
21 and by exposed to -- and by exposed to experience,
22 witness or confronted with an event that involved
23 actual or threatened death or serious injury, or
24 threat to the physical integrity of self or
25 others.  That's the objective prong so to speak of
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1 that criterion.  The subjective prong is the
2 person's response involved intense fear,
3 helplessness or horror.  So both elements of that
4 criterion have to be met for there to have been a
5 traumatic exposure that could lead to this
6 disorder.  The subsequent criteria define the
7 symptoms of the disorder, but if you don't meet
8 criterion A you cannot with rare exception develop
9 this disorder basically by definition.


10      Q.   So what's the other criteria?
11      A.   Three or -- well, criterion B is three or
12 more of the following dissociative symptoms, and
13 then it lists what are called dissociative
14 symptoms.  Subjective sense of numbing, detachment
15 or absence -- absence of emotional responsiveness.
16 No. 2, a reduction in awareness of surroundings
17 often described given the example in the DSM as
18 being in a daze.  Three is a symptom called
19 derealization.  No. 4 is a symptom referred to as
20 depersonalization, and No. 5 is a symptom referred
21 to as dissociative amnesia.  Number -- those are
22 the five symptoms in criterion B.  Criterion C is
23 what's called re-experiencing symptoms and it
24 gives a list that you have to have at least one of
25 the following.  Recurrent images, thoughts,
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1 dreams, illusions, flashback episodes or a sense
2 of reliving the experience or distress on exposure
3 to reminders of the traumatic event.  Criterion D
4 is avoidance symptoms.  Marked avoidance of
5 stimuli that arouse recollections of the trauma
6 such as thoughts, feelings, conversations,
7 activities, places and people.  And criterion E is
8 anxiety or increased arousal symptoms such as
9 difficulty sleeping, irritability, poor


10 concentration, hypervigilance, exaggerated
11 startled response, motor restlessness.  F is the
12 standard causes clinically significant distress or
13 impairment criterion.  G is the length of time,
14 minimum of two days, maximum of four weeks and
15 occurring within four weeks of the traumatic
16 event.  And H other -- is the exclusion criterion
17 not due to direct effect of a substance or a
18 general medical condition or it's not better
19 accounted for by some other diagnosis.
20      Q.   So it has a maximum of four weeks.  What
21 happens if those symptoms continue longer than
22 four weeks?
23      A.   Then the diagnosis assuming that the
24 stressor -- again assuming that criterion A has
25 been met, then the diagnosis becomes
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1 post-traumatic stress disorder.  Again, that's
2 pretty much by definition.
3      Q.   And where is it documented within the
4 patient's record that Doctor Neuhaus diagnosed
5 this patient with acute stress disorder?
6      A.   The DTREE positive diagnostic report.
7      Q.   And let's go to that page.
8      A.   Okay.
9      Q.   So what is the significance of this
10 report within this patient's record?
11      A.   Well, this report documents that the
12 patient has been exposed to a traumatic stressor.
13 That she has experienced, witnessed or been
14 confronted with an event that involved actual or
15 threatened death or serious injury or threat to
16 physical integrity accompanied by intense fear,
17 helplessness or horror.  There is a list of
18 positive -- again, as would be expected with the
19 -- with the way this computer program is set up
20 there is a list of symptoms -- general symptoms to
21 which the answer yes has been entered into the
22 computer and there is an extensive list of these.
23      Q.   Well, let's start with the gatekeeper as
24 you described it.
25      A.   Okay.
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1      Q.   Can you tell what event involved actual
2 or threatened death or serious injury or threat to
3 physical integrity?
4      A.   No.
5      Q.   Is there any indication within this
6 patient's record what that was?
7      A.   No.
8      Q.   Could -- is there an MI Statement located
9 within the document?
10      A.   Yes, there is.
11      Q.   Could the information within the MI
12 Statement support the --
13           THE REPORTER:  Could the?
14      BY MR. HAYS::
15      Q.   Information within the MI Statement
16 support the diagnosis of acute stress disorder?
17      A.   No.
18      Q.   Why not?
19      A.   There is no evidence of a traumatic
20 exposure I'll elicited in the screening.
21      Q.   So what's elicited in that screening?
22      A.   What is elicited are positive responses
23 to the depression screening symptoms which might
24 support a diagnosis of depression on further
25 mental health evaluation, and a young woman who is
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1 extremely upset about having become pregnant.
2      Q.   So can finding out that you're pregnant
3 with an unwanted or unexpected pregnancy meet the
4 definition of a traumatic stressor as defined in
5 the DSM?
6      A.   By itself, no.
7      Q.   Why not?
8      A.   Because it is -- unless it's accompanied
9 by a perception that the pregnancy is going to


10 kill you it is a normal -- I shouldn't say normal.
11 It is a common life event.  It is not a situation
12 that although it may be very distressing to find
13 yourself having a teenage -- having unwanted
14 teenage pregnancy, it does not rise to the level
15 of a traumatic stressor such as assault, combat,
16 motor vehicle accident, earthquake, disaster.
17 Again, if for some reason you truly believe that
18 becoming pregnant is going to result in your death
19 and you believe that you are imminently about to
20 die because you are pregnant, and your response to
21 that is terror or helplessness, then it could, but
22 absent that kind of response or if at the time
23 that you find out that you're pregnant, you tell
24 your boyfriend you're pregnant and he assaults
25 you, you could have a posttraumatic reaction to
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1 that acute stress disorder but short of those
2 types of circumstances.
3      Q.   Is there any information within this
4 record that shows those circumstances were met?
5      A.   No.  The closest to it is I was shocked
6 when I found out I was pregnant.
7      Q.   Is there any other information contained
8 within the record anywhere within the whole entire
9 patient record for Doctor Neuhaus?


10      A.   No.
11      Q.   Can you tell me going back to the DTREE
12 and positive DSM report, can you tell me the
13 rating date and time for this document?
14      A.   8-5-2003, 1232.
15      Q.   And the report date and time for this
16 document?
17      A.   It's the same date and the time is 1238.
18      Q.   And how many minutes separate?
19      A.   Six minutes.
20      Q.   Was there any information on the GAF
21 report that would help support a diagnosis for
22 acute stress disorder?
23      A.   No.
24      Q.   What is the GAF rating for this patient?
25      A.   Twenty-five.
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1      Q.   And what's the significance of this
2 document within this patient's record?
3      A.   Again, it's hard to say past a generic
4 summary of negative findings and unsupported
5 positive conclusion of behavioral impairment --
6 behavioral or functional impairment.
7      Q.   Is there any information within this
8 patient's record that would support the GAF rating
9 of 25?
10      A.   Possibly.
11      Q.   And what is that information?
12      A.   The patient reports she couldn't focus in
13 school, she hasn't been getting a lot of sleep,
14 that she feels guilt, that she has problems with
15 energy.  These are all things that potentially can
16 support a GAF rating of impairment due to
17 psychiatric symptoms.
18      Q.   You say potentially but why does it not
19 in that form?
20      A.   Because the MI Statement is a screen
21 conducted by a nonmental health professional who
22 is not likely to have the clinical skills to
23 differentiate between situational stress and
24 distress and psychiatric symptoms and a
25 psychiatric disorder or whether both or all of
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1 them are present.
2      Q.   So what more would need to be -- need to
3 be asked?
4      A.   A standard clinical interview involving
5 current and past symptoms, intensity, frequency,
6 duration, personal history, medical history,
7 psychiatric history, psychosocial history, and a
8 mental status examination, as well as a review of
9 available records and collateral information from
10 a third party which is typical when interviewing
11 children or adolescents.
12      Q.   Is there any information of that type
13 within this patient record?
14      A.   Well, other than what's contained in the
15 MI Statement, no.
16      Q.   Let's go back to the GAF report.  What
17 was its rating, date and time?
18      A.   8-5-2003, 1238.
19      Q.   And the report date and time?
20      A.   Eight -- same date, 1239.
21      Q.   And what was the difference between those
22 two times?
23      A.   One minute.
24      Q.   If you consider the information listed on
25 the DTREE and GAF reports as evidence of Doctor
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1 Neuhaus's performance of an evaluation of the
2 behavioral or functional impact of Patient 4's
3 condition and symptoms, do you have an expert
4 opinion as to whether she met the standard of care
5 in the performance of that evaluation?
6      A.   I do.
7      Q.   And what is it?
8      A.   That unfortunately she did not.
9      Q.   Why not?


10      A.   There is no evidence of a psychiatric or
11 mental health evaluation performed by Doctor
12 Neuhaus in this chart.
13      Q.   What is there evidence of?
14      A.   There is an intake sheet from Doctor
15 Tiller's clinic.  There are MI -- two MI
16 indicators, one handwritten, one typed.  The first
17 one seems to have actually been written by the
18 patient herself and so carries some significance
19 in terms of clinical findings, but again done
20 through what appears to be Doctor Tiller's
21 nonmental health professional staff and the typed
22 MI Statement.
23           THE REPORTER:  And the which statement?
24      A.   Typed MI Statement.
25      BY MR. HAYS::
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1      Q.   Did you consider the information listed
2 on the DTREE and GAF report listed as evidence of
3 Doctor Neuhaus's performance of Patient 4's mental
4 status examination, do you have an expert opinion
5 as to whether she met the standard of care in the
6 performance of that mental status examination?
7      A.   Yes, I do.
8      Q.   And what is it?
9      A.   She did not.


10      Q.   Why not?
11      A.   There is no correlation or indication of
12 some of the standard elements of a mental status
13 examination in this evaluation as reported by the
14 DTREE.  In the GAF there are some negative and
15 positive findings reported in a generic manner
16 without any specific reference to the patient's
17 clinical status.
18      Q.   And so what would need to be performed?
19      A.   Again, the same clinical examination that
20 I just reviewed with a mental status examination
21 that reviews both pertinent and positive and
22 negative findings, as well as a review of -- of
23 medical records documentation.
24      Q.   If you consider the information listed on
25 the DTREE and GAF reports as evidence of Doctor







9/13/2011 FORMAL HEARING, VOL. 2 46
Page 427


1 Neuhaus's performance of Patient 4's mental health
2 evaluation, do you have an expert opinion as to
3 whether she met the standard of care in the
4 performance of Patient 4's mental health
5 evaluation?
6      A.   I do.
7      Q.   And what is your expert opinion?
8      A.   She did not meet the standard of care.
9      Q.   Why?
10      A.   It's lacking in clinical content,
11 specific mental status information, it's -- it's
12 not possible to determine how long she spent with
13 the patient or when she spent time with the
14 patient, and the documents as generated are not
15 even signed to indicate that Doctor Neuhaus
16 endorses the computer program product.
17      Q.   Why would that be important?
18      A.   Well, again, whenever you have a form or
19 something that's been printed out, if you -- if
20 the doctor or physician doesn't sign, initial,
21 date, or in some way memorialize their involvement
22 with it.  There is really no way to tell where it
23 came from, when it was -- and what it was related
24 to in terms of an evaluation that accompanied it.
25 There -- all we know is that it's in Doctor
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1 Neuhaus's file, Doctor Neuhaus testified that she
2 did them -- if you're talking just about the
3 documentation which is what I understood the
4 question, if you're talking just about the
5 documentation you would really have no way of
6 knowing that Doctor Neuhaus generated these
7 reports.
8      Q.   And what about the other information that
9 was made known to you, does it affect your
10 opinion?
11           MR. EYE:  What -- I object on the basis
12 that it's vague.
13           PRESIDING OFFICER GASCHLER:  What
14 information are you referring to?
15           MR. HAYS:  From the -- from the trial and
16 the inquisition testimony.
17      A.   Yes.  If you include the testimony that
18 Doctor Neuhaus owns these documents, then yes, but
19 on the -- yes, that would indicate that these are
20 documents that Doctor Neuhaus generated, but based
21 on the documentation alone there is no way to
22 determine that.
23      BY MR. HAYS::
24      Q.   Do you have an expert opinion as to
25 whether Doctor Neuhaus met the standard of care in
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1 documentation in regards to this patient?
2      A.   Yes, I do.
3      Q.   And what is your expert opinion?
4      A.   That she did not.
5      Q.   Why?
6      A.   Well, again, because these positive
7 findings are not correlated with any positive
8 clinical findings, the computer generated generic
9 symptom statements are not correlated with any


10 examination or evaluation.  There is no evidence
11 that they're based upon on examination or
12 evaluation.  There is a lot again of those,
13 either/or statements that are not explained so yes
14 responses to either/or.  There are statements that
15 are not -- not supported even by the MI document
16 about symptoms, and again no -- no evidence of
17 consideration of -- of pregnancy as a psychosocial
18 stressor which of itself could account for
19 anything.
20      Q.   What would make Doctor Neuhaus's GAF and
21 DTREE reports reflect adequate documentation of
22 the evaluations?
23      A.   Some evidence of -- of personal clinical
24 evaluation, current and prior history, symptoms
25 length, frequency, intensity, duration, examples
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1 of impaired functioning, psychosocial history,
2 medical history, and a mental status examination
3 and again -- and written in on is going to have a
4 GAF report and a -- and a DTREE report, but there
5 has to be some indication of the clinical findings
6 that support certainly the positive statements,
7 plus other relevant symptoms that are not even
8 listed in the computer programs that could be
9 associated with the patient's condition, and


10 positive findings of the -- as well as negative
11 findings in the mental status examination.
12      Q.   Would the traumatic stressor need to be
13 documented?
14      A.   Certainly if you're going to give a
15 diagnosis of acute stress disorder you would
16 certainly have to describe the traumatic stressor
17 at least to the extent where it could be
18 identified as such.
19      Q.   Why is that.
20      A.   Because without exposure to a traumatic
21 stressor and meeting both the subjective and
22 objective prongs of that criterion by definition
23 this diagnosis would not be accurate.  So you
24 would want -- again, it's not a problem to come up
25 with a diagnosis that's not accurate from a
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1 standard of care perspective necessarily, but you
2 want to be able to follow the process and the
3 reasoning of the doctor's -- the doctor who did
4 come up with it and the only way to do that is
5 with the pertinent clinical information.
6      Q.   Let's move on to Patient 6.
7           THE WITNESS:  Would it be okay if I grab
8 my Coke?
9           MR. HAYS:  May I?
10           THE WITNESS:  Thank you.  That's okay.
11 Sorry.  Okay.
12      BY MR. HAYS::
13      Q.   And do you have your expert report in
14 front of you?
15      A.   Yes, I do.
16      Q.   And what is that exhibit marked?
17      A.   Seventy-three.
18      Q.   And do you have Doctor Neuhaus's patient
19 record in front of you for Patient 6?
20      A.   Yes, I do?
21      Q.   And what is that exhibit marked?
22      A.   Twenty-eight.
23      Q.   And do you have Doctor Tiller's record
24 for Patient 6?
25      A.   Yes, I do.
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1      Q.   And what is that?
2      A.   Thirty-nine.
3      Q.   And could you please describe Patient 6
4 from review of your records?
5      A.   Patient 6 is a 14-year-old single female
6 from New York, pregnant by consensual intercourse
7 with her boyfriend, about approximately 25 plus
8 weeks pregnant.
9      Q.   How many pages consist of Patient 6's
10 records with Doctor Neuhaus's patient records?
11      A.   Twenty.
12      Q.   And without being told that record came
13 from Doctor Neuhaus would it be possible to tell
14 whose physician record it is?
15      A.   No.
16      Q.   Do you know whether Doctor Neuhaus came
17 to a diagnosis for this patient?
18      A.   Yes.
19      Q.   And what diagnosis was it?
20      A.   Acute stress disorder.
21      Q.   And where is that diagnosis located
22 within the record if it is?
23      A.   Bates 16.
24      Q.   And what page is that or what is that
25 document?
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1      A.   I'm sorry, what's the question?
2      Q.   Bates 16, what is that document?
3      A.   Oh, I'm sorry, that's the DTREE positive
4 diagnostic report.
5      Q.   And what is the significance of that
6 record within this patient record?
7      A.   That Doctor Neuhaus concluded that this
8 patient met the criteria for acute stress
9 disorder.


10      Q.   Now, does this -- strike that.  Does this
11 document appear in Doctor Tiller's records?
12      A.   Yes.
13      Q.   Is it the same?
14      A.   No, the dates are different.
15      Q.   And how are the dates different?
16      A.   Doctor Tiller's copy of the DTREE also
17 has a fax number at the top, so that's another
18 difference.  Has a fax date at the top.  The fax
19 date is September 15th, 2003, at 11:28 a.m.  The
20 report date and time is -- the rating date and
21 time is 8-26-03, 9:58 and the report date is
22 9-5-2003 at 12:48.  And Doctor Neuhaus's document
23 the rating date is 8-26-03, 9:58, so that's the
24 same, and the report date is 8-26-03, 10:01 which
25 is three minutes later.
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1      Q.   So let's talk about the DTREE positive DS
2 report in Doctor Neuhaus's patient record.  Can
3 you tell me what the gatekeeper traumatic event
4 was?
5      A.   No.
6      Q.   Is there any information within the
7 entire patient record that would indicate what the
8 traumatic event was?
9      A.   No.


10      Q.   Is there any information on the MI
11 Statement that could be used to determine what the
12 traumatic event was?
13      A.   No.
14      Q.   Is there any other information about how
15 Patient 6 meets the other portions of the
16 diagnostic criteria for acute stress disorder
17 located within that patient record?
18      A.   No.
19      Q.   Let's take a look at the MI Statement.
20 What page is it by the way?
21      A.   Bates 6.
22      Q.   And what's the significance of that
23 document --
24      A.   Well --
25      Q.   -- within this patient's record?
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1      A.   Well, there is the more narrative portion
2 which indicates that this patient had known for
3 some months that she was pregnant.
4      Q.   So could the pregnancy be the traumatic
5 stressor?
6      A.   By definition no because it would have to
7 occur within four weeks of the traumatic exposure.
8 The disorder by definition has to occur within
9 four weeks of the traumatic exposure.
10      Q.   Is there any other significant
11 information within that document?
12      A.   Yes.  That this patient has extremely
13 difficult family circumstances.  The family has
14 been separated.  Sounds like the mom is really
15 struggling to try to keep her family going.  The
16 brothers are staying with the grandmother, the
17 patient and her mother are living with her aunt.
18 That she is sleeping on the couch.  She says it's
19 been very rough.  She said that her aunt also has
20 five kids which implies that she is one of five
21 children, and she's very clear that money is
22 extremely tight.  We have to make sure that there
23 is enough food for everybody which to me implies
24 certainly that they are extremely poor.  Poor
25 enough so that they may not have enough food to
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1 put on the table for everybody.
2      Q.   So what's the significance of that entry
3 into the MI Statement?
4      A.   Well, that indicates extraordinarily
5 severe environmental stressors -- I shouldn't say
6 extraordinarily.  Unfortunately it's not that
7 extraordinary, but very severe environmental
8 stressors that might also account for any
9 emotional or psychological symptoms as opposed to
10 any inherent or innate psychiatric disorder that
11 would have to be accounted for in a psychiatric
12 evaluation.
13      Q.   No.  Is there any discussion of that
14 within Doctor Neuhaus's patient record other than
15 found in that MI Statement?
16      A.   No.
17      Q.   Any other significant information?
18      A.   Well, you know, again as in some of the
19 other records the screen for depression that asks
20 about the nine symptoms in the depression criteria
21 of the DSM.  There are a number of responses that
22 may have to do with the pregnancy or response to
23 the pregnancy as opposed to a psychiatric
24 disorder.  So, for example, interest.  I like to
25 play sports, basketball, softball, track.  Now I'm
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1 pregnant and when someone calls me up to go do
2 that I don't feel like it.  Well, that's listed
3 under interest, but again the question of does
4 that really indicate a decrease in her interest to
5 do that or a decrease in her ability to do that
6 because of her pregnancy.  Guilt.  Yes, I'm
7 ashamed to go outside and be around friends and
8 family.  I don't want them to see me like this.  I
9 feel guilty.  I feel guilty -- it says I feel


10 guilty about what you did.  I presume she means
11 what I did.  I don't like myself as much.  So,
12 again, is that the kind of morbid guilt that you
13 see associated -- some morbid and often undeserved
14 or unjustified feelings of guilt that you see
15 associated with depression, or is that an
16 appropriate -- maybe not appropriate, but a normal
17 and expected response to an unwanted pregnancy
18 that is stressing out her already stressed family
19 that she is embarrassed about.  I don't want
20 people to see me like this, i.e., pregnant.
21 Appetite.  You know, she says that she didn't eat,
22 she did eat, she doesn't care now anymore.  I'm
23 eating every two or three hours most of the time
24 because I'm hungry.  Well, again, third trimester
25 pregnancy or change in appetite due to a
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1 psychiatric symptom of increased -- of potentially
2 depression or anxiety.  So I could go on with some
3 of these.
4      Q.   Is there any discussion within Doctor
5 Neuhaus's patient record about whether these
6 indicators for depression were addressed?
7      A.   It does not.
8      Q.   Would it be important to indicate that
9 within the patient record?


10      A.   Well, these are -- these are the symptoms
11 -- because this is the positive screen these would
12 hopefully be further addressed in a professional
13 mental health assessment whether it's by a
14 psychiatrist, family care doctor, somebody who has
15 training in -- in clinical training in performing
16 mental health assessments.
17      Q.   Why would that need to be addressed?
18      A.   Because those are the symptoms that she's
19 -- that have been elicited on a positive screen,
20 and so when something is elicited on a positive
21 screen there is an obligation to follow- up and
22 further develop them.  Okay.  So if you get a TB
23 test that they give people, right.  If you get a
24 TB test and it comes up positive and you go to the
25 doctor they don't just say, oh, it's positive, see
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1 you next year.  Once it turns up positive you get
2 evaluated further for whether you might indeed
3 have active or inactive or had an exposure to
4 tuberculosis.  The same thing, once you come up
5 with a positive screen the obligation is to
6 follow-up on that with a clinical evaluation.
7      Q.   Let's move to the -- well, first of all,
8 is there a GAF report in this patient's record?
9      A.   Yes, there is.
10      Q.   And where is it located?
11      A.   Bates 12.
12      Q.   And what's the rating date and time for
13 that document?
14      A.   8-26-03, 10:01.
15      Q.   And what's the report date and time for
16 that document?
17      A.   9-5-03, 12:48.
18      Q.   Is there a GAF report also within Doctor
19 Tiller's record?
20           PRESIDING OFFICER GASCHLER:  Excuse me.
21 What did you say the report date and time was?
22      A.   The report date was 9-5-2003, 12:48.
23           PRESIDING OFFICER GASCHLER:  Counsel, my
24 --
25      BY MR. HAYS::
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1      Q.   That's on -- what page are you reading?
2      A.   Bates 12.
3      Q.   Is there another GAF report within Doctor
4 Neuhaus's record as well?
5      A.   Yes, there is.
6      Q.   And what is the rating date and time for
7 that one?
8      A.   8-26-2003.
9      Q.   And the report date and time for that
10 one?
11      A.   8-26-2003, 10:02, and the rating date
12 time is 10:01 --
13      Q.   Is that --
14      A.   -- rating time.
15      Q.   Is there any other information on those
16 two documents that is any different?
17      A.   Just the Bates numbers.
18      Q.   And can you look at the one in Doctor
19 Tiller's record.
20      A.   Okay.
21      Q.   Which one does it match?
22      A.   The report date is 9-5-03, 12:48 and the
23 fax number -- well, that's what it matches.
24      Q.   And back to Bates page 12, what's the GAF
25 rating for this patient, patient?
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1      A.   Thirty-five.
2      Q.   And what's the significance of that
3 rating for this patient?
4      A.   Well, Doctor Neuhaus has reached the
5 conclusion that the patient has presented -- well,
6 Doctor Neuhaus has pressed yes on and no so that
7 the computer assigned a rating scale range of 31
8 to 40 which is consistent with major impairments
9 in areas such as work, school, family, relations,


10 judgment, thinking or mood.
11      Q.   Is there any information within Patient 6
12 record for Doctor Neuhaus that would support this
13 rating?
14      A.   Not information generated by Doctor
15 Neuhaus.  There is the MI Statement which
16 potentially could support some of these
17 statements, but not if they -- the problems that
18 the patient is primarily complaining of are
19 related to situational stress and problems in her
20 environment such as poverty -- poverty.
21      Q.   And why is that?
22      A.   Because the GAF report is supposed to be
23 a reflection of impairment due to psychiatric
24 symptoms so that an individual with no psychiatric
25 symptoms who has two broken legs and can't get out
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1 of bed cannot be given an impairment -- an
2 impairment rating that indicates that he would
3 never leave the house all day on the GAF scale
4 because it's -- although it's true that he never
5 leaves the house all day and it's also true that
6 he has significant functional impairment it's not
7 on the basis of a psychiatric disorder.
8      Q.   So is there any of that information
9 contained within Doctor Neuhaus's record?


10      A.   No.
11      Q.   So if you consider the information listed
12 on the DTREE and GAF reports as evidence of Doctor
13 Neuhaus's performance of an evaluation of a
14 behavioral or functional impact on Patient 6's
15 conditions and symptoms do you have an expert
16 opinion as to whether she met the standard of care
17 in the performance of that evaluation?
18      A.   Yes, I do.
19      Q.   And what is your expert opinion?
20      A.   That unfortunately she did not.
21      Q.   Why?
22      A.   Because her documentation does not
23 reflect a mental health evaluation, a review of
24 symptoms, present symptoms, current symptoms,
25 intensity, frequency, duration, past psychiatric







9/13/2011 FORMAL HEARING, VOL. 2 50
Page 443


1 history, current psychosocial history, family
2 history, medical history, a consideration of the
3 circumstances both from this patient's unfortunate
4 family circumstances, as well as her unwanted
5 pregnancy or a mental status examination or a
6 review of records.
7      Q.   Now, you spoke about the mental status
8 examination.  If you consider the information
9 listed on the DTREE, GAF reports as evidence of
10 Doctor Neuhaus's performance, of Patient 6's
11 mental status examination do you have an expert
12 opinion as to whether she met the standard of care
13 in her performance of that mental status
14 examination?
15      A.   Yes, I do.
16      Q.   And what is it?
17      A.   That she did not.
18      Q.   Why not?
19      A.   Because of the negative finding that
20 would be related to a mental status examination
21 are -- are noted generically by a computer -- by
22 the computer program, and have no specific
23 clinical information and the positive -- there are
24 no -- no clinical findings to support her positive
25 conclusion of impairment or diagnosis that are


Page 444
1 specific to the patient.
2      Q.   If you consider the information listed on
3 the DTREE and GAF reports as evidence of Doctor
4 Neuhaus's performance of Patient 6 mental health
5 evaluation, do you have an expert opinion as to
6 whether she met the standard of care in her
7 performance of that mental health evaluation?
8      A.   I do.
9      Q.   And what is your expert opinion?
10      A.   She unfortunately did not.
11      Q.   Why not?
12      A.   Because again there is no evidence that
13 there was a review of current or past
14 symptomatology, medical psychiatric, psychosocial
15 circumstances, consideration of the effective
16 pregnancy, and -- and a formal -- formal or
17 informal mental status exam that covered pertinent
18 positive as well as negative findings.
19      Q.   And what would need to be performed in
20 order to meet the standard of care?
21      A.   All of those items that I just mentioned
22 would be part of the standard evaluation, and
23 again you wouldn't necessarily have to absolutely
24 have every single item.  But you would have to
25 have something and -- that resembled or allowed
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1 you to follow the physician's thinking and
2 decision making other than these
3 computer-generated statements which are based on
4 yes/no input.
5      Q.   Do you have an expert opinion as to
6 whether Doctor Neuhaus met the standard of care in
7 documentation with regards to this patient's
8 record?
9      A.   Yes, I do.


10      Q.   And what is your expert opinion?
11      A.   That she did not.
12      Q.   Why is that?
13      A.   Because computer generated algorithms
14 with generalized statements, and no specific
15 clinical information reflecting findings or
16 conduct to the mental health evaluation don't --
17 are not the standard for an average mental health
18 professional or medical practitioner with mental
19 health assessment training.
20           MR. HAYS:  Sir, it looks like we're at
21 4:30.  That is a good stopping point, I'm in
22 between patients.
23           PRESIDING OFFICER GASCHLER:  Fine with
24 me.  Mr. Eye, is that acceptable?
25           MR. EYE:  No objection to that, Your
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1 Honor.
2           PRESIDING OFFICER GASCHLER:  Okay.  Start
3 tomorrow morning at 8:30 again?
4           MR. HAYS:  Yes, sir.
5           MR. EYE:  Yes, sir.
6           PRESIDING OFFICER GASCHLER:  All right.
7 Thank you all.
8           (THEREUPON, the hearing concluded at 4:31
9 p.m.)
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